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Bridging the
jurisprudential
gap
Judgments in the West Gate Bridge dispute proceedings shed light
on what conduct at a union picket conveys an intent to
coerce or apply undue pressure. By Glen Pauline

O

n 28 July 2010 Jessup J imposed
the highest total penalties yet
imposed by the Federal Court for
contraventions of the Building and
Construction Industry Improvement Act 2005
(Cth) (BCII Act).1
Penalties totalling $298,000 were imposed
on the Australian Manufacturing Workers
Union (AMWU) and $858,000 on the
Construction, Forestry, Mining and Energy
Union (CFMEU) for their unlawful industrial
action and coercive conduct during the West
Gate Bridge dispute between John Holland
Pty Ltd (John Holland) and the AMWU and
CFMEU in early 2009. In addition, Jessup J
imposed penalties on an AMWU organiser
totalling $27,000 and two CFMEU organisers totalling $71,000 each.
In February, March and April 2009 the
Australian Building and Construction
Commissioner (ABCC) and John Holland
obtained injunctions against the two unions
and some of their organisers. Jessup J’s reasons for granting injunctions in Williams v
AMWU, CFMEU & ors2 and John Holland Pty
Ltd v AMWU, CFMEU & ors,3 and his reasons
for imposing the penalties, 4 provide insight
into the types of industrial conduct that the
Federal Court may consider to be coercive,
or the application of undue pressure, in the
context of collective agreement making and
the employment or engagement of particular
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persons or independent contractors. The case
is likely to be cited in future proceedings
relating to industrial disputes under the BCII
Act and the Fair Work Act 2009 (FWA).

Background
The West Gate Bridge dispute arose in the
early stage of the $240 million project. John
Holland had engaged a labour hire company,
Civil Pacific Services (Vic) Pty Ltd (Civil
Pacific), to provide the labour necessary to
perform the “enabling works” on the bridge.
John Holland intended to directly employ a
larger workforce to undertake the necessary
works as the project progressed. It had a certified agreement with the Australian Workers
Union (AWU), and took the view that it would
cover the kinds of labour to be engaged on
the bridge. Civil Pacific also had a certified
agreement with the AWU that covered its
employees for work performed on the bridge.
The CFMEU and AMWU became concerned that they would have no role in the
industrial representation of the workers on the
project. They sought an agreement with John
Holland that covered their members working
on the project. John Holland had certain terms
and conditions it wanted that were different to
those usually agreed to by those unions. No
agreement was reached. The unions sought
entry to the site, which was denied. The unions

then met with their Civil Pacific members outside the site facility. The Civil Pacific members
wanted John Holland to have discussions with
the CFMEU and AMWU about an agreement
in relation to the project and rejected the notion
that the AWU had any rights of representation
on the project.

6 February picket
at project site
Section 44 of the BCII Act at the time prohibited a person from taking action with
intent to coerce another person to agree to
make a building agreement under Part 8 of
the Workplace Relations Act 1996 (WR Act).5
The leading authority on coercion provides
that to prove an intent to coerce, it needs to
be shown that it was intended that pressure
be exerted which, in a practical sense, would
negate choice, and the exertion of the pressure
must involve conduct that is unlawful, illegitimate or unconscionable.6
The dispute first came before Jessup J on 6
February 2009 due to 21 Civil Pacific employees walking off the job on 5 February 2009
following a meeting with organisers from the
two unions. A number of them, together with
organisers from the two unions and others,
picketed the project site the following day.
Up to 100 people were present outside the
entrance by 6.30am. A vehicle blocked the
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entrance. The union organisers arranged
for two portable toilets and a barbeque to be
delivered to the site. Vehicles were turned
away and deliveries to the site prevented.
A CFMEU organiser told a John Holland
employee: “This is big and if you want this
to end you better start talking to us about an
agreement”.
Jessup J granted injunctions. The orders
restrained the AMWU and CFMEU and
two organisers from preventing or hindering
access to the site, placing vehicles or things
within 100 metres of the entrance to the site,
counselling persons not to enter or work on
the site and attending or organising persons
to attend within 100 metres of the site. His
Honour’s reasons show the fine distinctions
that must be drawn in considering whether
a coercive intent can be inferred from activities at a picket.

Preventing access to the site
Jessup J considered it strongly arguable that
organising large groups of people to stand
in the vicinity of the entrance to a workplace
and prevent people having access to that site
was illegitimate conduct that manifestly cut
across the normal industrial and commercial

activities of people who were entitled to work
and to carry on business.
His Honour said such conduct “should be
regarded, if established at trial, as a very serious and potent form of direct pressure, in the
face of which it would be in my view highly
artificial to regard the object thereof as having any choice in the matter”.7

Persuading suppliers not
to make deliveries
Jessup J was “prepared to accept that genuine
peaceful picketing, in which picketers go no
further than to use the occasion to communicate information or a point of view, should
be regarded as unobjectionable under the
general law”.8
However, his Honour considered that
attempts to persuade drivers not to enter a
site so as to prevent ordinary commercial
traffic were likely to be illegitimate. A communication to a supplier that contained
a “sinister connotation”, such as telling a
manager by telephone that it is in his best
interests not to make a delivery to the site,
was also considered likely to be illegitimate,
even though it did not occur on the picket line.

Such communication is “calculated to induce
a certain apprehension into the thinking of
managers of businesses which operate in the
building and construction industry”.9

Interruption of established
commercial transactions
According to Jessup J: “Whether or not the
respondents propose to use direct, physical,
impediments to entry to the site, and whether
or not their conduct is in some respects
unlawful, I consider it to be arguable that for
them, as strangers to the commercial relationships pursuant to which people and vehicles
come to the site, to procure those people, and
the drivers of those vehicles, not to do so, is
illegitimate”.10

March 2009 pickets
at project office
On 8 February 2009, Civil Pacific and the
CFMEU and AMWU made an agreement in
relation to the West Gate Bridge project providing for higher rates of pay. On 2 March
2009, following John Holland’s refusal to
increase the rates of pay that it had agreed to
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Australia’s only complete archiving
solution specifically designed for law firms.
Call us on 1800 738 532, email sales@fileman.com.au, or visit www.fileman.com.au to find out more.
52

l i j

j u l y

2 0 1 1

I n d us t r i a l d ispu t es

pay Civil Pacific for the labour supplied by it
for the project, Civil Pacific withdrew from
the project and sacked its workforce on the
project. Although John Holland invited all
the former Civil Pacific employees to apply
directly for employment with it, it would not
guarantee they would all get a job, and indicated it would follow its usual due diligence
process in hiring employees.
Between 3 March and 10 March 2009,
a number of those employees and organisers of the unions maintained a presence
outside John Holland’s project office in Port
Melbourne. Their objective was to get John
Holland to give them jobs, and on certain
terms and conditions contained in an agreement with the two unions. John Holland and
the ABCC sought an injunction based on
alleged contraventions of ss43 and 44 of the
BCII Act. Section 43 of the BCII Act prohibits a
person from organising or taking action with
intent to coerce another person to, inter alia,
employ a person as a building employee.
Jessup J again granted injunctions
restraining the AMWU and CFMEU and
three organisers from engaging in or organising persons to engage in certain conduct
that he considered to be illegitimate. His

Honour analysed the conduct alleged to have
occurred on those days for the purposes of
determining whether the conduct revealed
the coercive intent required by ss43 and 44
of the BCII Act.1 1

Illegitimate activities
and behaviour
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Legitimate activities
and behaviour
Union flags and peaceful presence
of multiple persons

Jessup J considered the following activities
and behaviour to be readily described as
illegitimate, if not unlawful: urinating on, or
conspicuously in the vicinity of, the project
office; damaging John Holland’s property;
banging on windows; abusing John Holland’s
staff; and impeding persons in the act of
entering or leaving the project office.
At both the interlocutory stage and posttrial, 1 2 Jessup J acknowledged that John
Holland might reasonably take the view that
the normal work of its office staff at the project office would be so affected as to give it
no choice, in a practical sense, but to yield to
the demands being made of it. He acknowledged John Holland’s obligation to provide
and maintain a working environment, so far
as is reasonably practicable, that was safe and
without risks to health under the Occupational
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Health and Safety Act 2004 (Vic), s21. He concluded that the conduct was intended to
negate John Holland’s choice.

His Honour considered that taken in isolation,
the display of union flags and paraphernalia
and the peaceful presence of many persons
who, by their numbers and demeanour, were
not intimidating, was not even arguably illegitimate. Nor did he consider that there was
any sense in which John Holland’s choice was
negated by them.
Interference in recruitment process
His Honour made a provisional finding at
the interlocutory stage that two job applicants whom John Holland had arranged to
interview at the project office were advised
by those present outside the project office not
to cross, or that it would not be a good idea to
cross, the picket line.
Jessup J accepted that it was arguable that
pressure created by interference in the hiring process that caused consequential delays
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to the resumption of productive work on the
project was sufficient to involve a negation of
choice in the relevant sense.
However, his Honour considered that as
the two job applicants had no existing business or employment relationship with John
Holland, they were persons “within the
cohort of persons with whom the [unions]
had a conventional and, I consider, legitimate
concern”. Further, His Honour said:
“In a nutshell, unless otherwise unlawful
in some way, I do not consider that it should
be regarded as industrially illegitimate for a
trade union, in dispute with an employer, to
draw to the attention of an intending worker
the nature of that dispute, and to ask the
worker to take the union’s side, as it were,
rather than accepting employment under
terms and conditions which the union has
placed in dispute. Describing their presence
as a ‘picket line’, and asking the job applicants
not to cross the notional line, was, I consider,
compendious and well-understood terminology which would not, without more, involve
illegitimacy”.1 3
Jessup J did, however, consider it was arguable that “however legitimate the conduct of
a peaceful picket line might be as a matter of

industrial relations, the use of such a means
to stifle the flow of employment to a major
construction project, with the delays and
significant costs which would self-evidently
result from that stratagem, should be regarded
as the application of undue pressure”.14

Presence at
Workpac office
If Jessup J drew the line where industrial
legitimacy ends and illegitimacy starts, the
respondents subsequently crossed it. Later
during the dispute, on 17 March 2009, four
unidentified men walked into the reception
area of the Workpac office in Glen Waverley.
Workpac had been engaged by John Holland
to supply labour to the project. The men
handed to the receptionist a flyer bearing
the logos of the AMWU and CFMEU headed
“Hollands can’t bridge the gap”. The flyer outlined the unions’ version of the dispute with
John Holland, and ended with the words
“these workers need your support”.
The men remained in the car park for about
an hour and repeatedly walked up to the
glass front of the office, attempting to peer in.
One of them told a Workpac employee: “I’m
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looking for a bin because I have some scabs
I’m wanting to get rid of”. Pointing to the
Workpac office, he continued: “And they’re
in there”. The flyers were placed under the
windscreens of all the cars in the car park.
This conduct had been preceded a few days
earlier by some workers from Workpac being
harassed by persons at a picket line outside
the site facility, and followed to a McDonald’s
restaurant and to John Holland’s office in
Abbotsford. In that context, Jessup J accepted
that the conduct at the Workpac office was
illegitimate because it “implies a more sinister purpose: the silent but potent message
that Workpac and its staff were now within
the general envelope of the dispute and might,
at the discretion of the respondents, have the
conduct of their normal working arrangements interrupted”.15
It seems clear from Jessup J’s comments
that particular conduct will not be viewed in
isolation when considering its illegitimacy or
legitimacy, and that the context of such conduct, taking into account other surrounding
facts and circumstances, will be important.
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Other coercive
conduct
Other conduct which Jessup J found to be illegitimate post-trial included:
•• the continuing blockade to the entrance to
the site facility, the intent of which was to
shut off supplies to the project;
•• protestors surrounding a car containing
Workpac workers and forcefully pushing
it up and down on the bonnet and boot so
as to make the car bounce;
•• protestors heckling, yelling at and abusing
the Workpac workers as they were leaving
the project office premises on foot;
•• direct physical force to prevent vehicles
leaving the project head office and wilful
damage to property;

•• bans imposed by a CFMEU organiser
against other contractors performing
work on the project intended to procure
the cessation of work on the project,
which interfered in the contractual
arrangements between John Holland
and third parties; and
•• the presence of CFMEU organisers and
protestors at the site facility known as the
Eastern Compound in Port Melbourne
on 14 and 15 April, necessitating a large
police presence simply to secure the physical means by which the workers could be
moved between work sites.

29 April protest at the
Eastern Compound
The dispute culminated in the CFMEU
respondents organising some 500 protestors
from other construction sites to converge on
the area outside the Eastern Compound on 29
April 2009 to prevent John Holland bringing its workers into and out of the compound.
Police were again present in large numbers.
The protestors erected a substantial barricade to block an entrance gate and later
gathered in Lorimer Street in such numbers,
and resorted to abuse and ugly gesticulations
to such an extent, as must have been highly
intimidatory for the John Holland workers who were the targets of those measures.
Jessup J said that in the absence of the police
presence, the protestors would have physically prevented the egress of any vehicles,
and the only conclusion available was that the
CFMEU respondents had intended to coerce
John Holland.16
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Conclusion
Sections 343, 344 and 355 of the FWA contain
prohibitions against coercive conduct and
the application of undue pressure. While the
West Gate Bridge dispute provides numerous
examples of conduct that can readily be seen
to be illegitimate in a construction industry context, Jessup J’s decisions show that
boundaries will be carefully drawn by courts
between legitimate and illegitimate conduct,
and the importance of presenting evidence
of all facts and surrounding circumstances
in applications seeking injunctive relief and
in ultimately proving coercive conduct under
either the BCII Act or the FWA. l
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