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Merla & Merla [2018] FamCAFC 1011  
 

This appeal decision considered whether there was an error on a Rice & Asplund 

point very shortly after interim orders were made, and whether the trial judge should 

have admitted unsigned medical reports in relation to a child’s health. Both of those 

grounds were successful.  

 

Background  
There were four children of the relationship, aged about 14, 12, 8, and 6. The parties 

lived under the one roof in the former matrimonial home after the breakdown of a 16-

year relationship for about a year. Both parties then vacated the home. The Father 

lived in a nearby suburb in rental accommodation. The Mother was living with her 

parents and the children, some distance away. The Father sought an equal time 

arrangement and for the children to attend a school nearer to him. The Mother 

sought for the children to live with her, to spend alternate weekends and an 

intervening weeknight with the father, and for the children to attend a school nearer 

to her residence. An 11F memorandum was available at the hearing on the interim 

schooling issue.  

 

The Father had mental health and substance abuse issues which previously affected 

his ability to work. He asserted that he no longer had such issues; the Mother 

disputed that.  

 

From a procedural perspective, the Court made interim orders (apparently by 

consent), pending the interim defended hearing. Three of the four children were to 

attend a school near the Mother’s residence. The eldest child, W, was to continue 

Year 9 at his current school (nearer to the Father’s residence).  

 

Following an interim defended hearing in February 2018, the Court ordered that all of 

the children should attend the school near the Mother, live with her, and spend 4 

nights per fortnight with the Father.  

                                                
1 This was a decision of Pascoe CJ, Aldridge and Stevenson JJ, on appeal from Newbrun J 
(Parramatta). 
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In March 2018, the Father filed an Application in a Case seeking a change of 

residence for the child W and for W to attend his former school. That application was 

heard in March 2018.  

 

Determination of interim arrangements first instance 

At [53], the Court referred to a number of established principles in relation to 

schooling matters:  

The Court refers to Foster J’s decision in Gaetano & Gaetano (2017) FamCA 

95 where he stated, in relation to schooling, inter alia:  

The question of children’s schooling was considered by the Full Court of the 

Family Court in Re G: Children’s Schooling [2000] FamCA 462. The Full Court 

in re-exercising the discretion proceeded on the basis that (at [65]): 

 ... although there is no legal presumption in favour of the resident parent 

and, correspondingly, no hurdle or onus faced by the other parent, that is 

not to say that the reality of the children residing predominantly with one 

parent has no relevance.    

Cronin J in Kirkland & Granger [2007] FamCA 1471 said at [60]:  

There is little doubt therefore that an impasse between parents relating to 

both current and future education is a matter within the definition of 

parental responsibility and one which should the parties not be able to 

agree upon, a court should step into their shoes. The Act gives no 

guidance as to how that decision-making process is to occur save that 

any decision must be in the best interests of the 

child. Section 65D(1) says that the court may make such parenting order 

as it thinks proper.    

Young J in Raymond and Harold [2009] FamCA 155 said at [204]: 

 ... There are many reported decisions of this court dealing with the 

determination of the appropriate school, the most often cited of which is 

the decision of the Full Court in Re G: Children’s Schooling [2000] FamCA 

462 where the various factors considered by that court on the schooling 

issue included:  

- the wishes of the child, where appropriate; ·    
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- any prior agreement in relation to schooling; ·    

- any change to the existing arrangements; ·    

- any anxiety which the child may experience as a result of changing 

peer groups; ·    

- the views of the parents about the aspect of change upon a child; ·    

- the travel time to school; ·    

- the costs of education; ·    

- any particular issue that may have a real impact upon the child and 

his immediate schooling and social environment.  

The above list of matters is not exhaustive. They vary from case to case 

and are always to be tailored to the individual needs of the child.    

The application of those principles was not a significant issue.  

 

The Court explicitly considered W’s anxiety and noted that he had been treated by a 

psychologist for same before, and that W’s current school was supportive of his 

anxiety. It was common ground that the Mother had changed the children’s 

residence and school unilaterally. The Court also weighed the negative impact of the 

travel time upon W. The Mother’s home was about 1.5 hours from W’s existing 

school by public transport, and multiple busses were required to complete the 

journey. The Court also noted that the Father had told the Family Consultant that W 

had said that he would not attend a new school even if he was ordered to do so, and 

the Court took W’s views into account.  

 

The Father asserted that W’s existing school had superior NAPLAN results, however 

this factor did not appear to carry significant weight.  

 

The Family Consultant had recommended that the children attend school closest to 

their primary residence.  

 

The Court considered that there was evidence that W had good prospects of 

adapting to a new school, and that the children were relatively settled into the 

existing regime of living with the Mother and spending time with the Father. The 
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Court did not consider that equal time was in the children’s best interests at an 

interim stage due to the high level of conflict between the parties. The Court ordered 

that the children remain living with the Mother and their time with the Father be in a 

fortnightly block to minimise conflict. The Court ordered that W attend school near 

the Mother’s residence. 

 

Rice & Asplund issue - first instance determination of Application in a Case  
The Father’s case was that W was refusing to attend the new school. The Mother’s 

position was that the Father had told W that he could decide whether or not he 

attended the new school, and had told him that: 

“if you change your mind, and tell the Court that, I won’t have to change 

schools. Dad told me that you put in your affidavit, and you told the Court, that 

dad is a drug addict and an alcoholic. Dad has been clean for 9 years. You and 

Dad have to do what the Judge said, but I don’t. Dad even told me he asked his 

lawyer, and that the lawyer had told him that you and Dad have to comply, but I 

don’t have to do what the Judge says. They can’t make me.”2 

The Court found that the Father had, at a minimum, not been proactive in facilitating 

the orders. The Court found that there had been no material change in W’s 

circumstances. There was “no significant psychological evidence before the Court”3 

dealing with W’s asserted oppositional behaviour.  

 

The Father’s Application in a Case was dismissed. 

 
Appeal decision regarding interim arrangements  
The Father’s appeal was unsuccessful in relation to the interim arrangements 

imposed, although the Full Court did note that “[i]t may be that other judges would 

have reached a different conclusion”.  

 

 

 

 

                                                
2 Merla & Merla (No 2) [2018] FCCA 831 at [9]. 
3 Ibid at [15].  
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Appeal decision in relation to Rice & Asplund issue 
The Court found that the primary judge’s focus was not on the change in W’s 

circumstances, but rather on the Father’s conduct in relation to the orders. For 

example, the Full Court sets out the following exchange that took place at [33]: 

HIS HONOUR:  - - - 5 March and he tells the child, “Not that the court has 

made an order that you attend”, but he says, “We have agreed”.  That’s just 

misleading, isn’t it. 

MR GARDINER:  What’s better for a child to hear, that.  “Your mum and dad 

have had a stand-up row about it and the judge has had to make a decision”, or 

“There’s some agreement here and we have to go.” 

 

HIS HONOUR:  No.  The parties – it could have been said, for example, to the 

child, “Your mother and I each put our own separate distinct arguments to the 

court at a contested interim hearing.” 

MR GARDINER:  Right. 

...  

HIS HONOUR:  … the father says to the child: 

It’s important you give this school a chance, [W]. 

I mean, is that facilitating the court’s order, just saying “give it a chance”?  It’s a 

court order. 

… 

My preliminary view – I will hear what you want to say in reply to Mr Gardiner’s 

submissions – is that there’s arguable – there’s a significant suggestion on the 

evidence presently before me that this father hasn’t facilitated the court’s order 

of 5 March last that the child attend the [Suburb B] High School, and in oral 

discussion with Mr Gardiner I’ve already alluded to some arguable – to the 

significant suggestion that that has occurred. … 

If the court is wrong in stating that there is a significant suggestion that the 

father hasn’t been proactive in seeking to facilitate the court’s order that the 

child attend the [Suburb B] High School, the court’s preliminary view is that 

there’s just not enough evidence presently to indicate there is a material 

change in circumstances, because all we’re faced with is a boy who is 

oppositional to attending upon this new school.  He’s, on the father’s case, 

expressing these – or expressing these symptoms. … 
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Appeal decision in relation to admissibility of medical evidence in relation to W 
Although the Court noted that there was no significant psychological evidence in 

relation to W before the Court in making the decision to dismiss the Father’s 

Application in a Case, that was a result of a ruling made in the course of that 

hearing.  

On 14 March 2018 counsel for the father attempted unsuccessfully to tender 

documents from the Suburb E Medical Centre.  In an affidavit of 13 March 2018 

the father deposed as follows: 

On 9 March 2018 I took [W] to see his regular general practitioner [Dr H] 

from [Suburb E Medical Centre] (“[Dr H]”).  I informed [the mother] of that 

appointment in the text message I sent on 9 March 2018 (also deposed at 

paragraph 23 above) saying “I took [W] to the doctor today and am 

sharing the paperwork with you […]  you can contact me over the 

weekend if you wish to discuss the matter further”. 

[Dr H] completed a mental health plan for [W] during that appointment, 

and referred [W] to a treating psychologist that [W] had attended upon 

previously, namely, [Dr J].  Copies of that mental health plan and referral 

can be tendered on request. [W] has his first appointment with [Dr J] on 

Thursday 29 April 2018 at 5.00pm. 

His Honour declined to admit these documents into evidence and stated, “I 

reject the tender because it’s unsigned” (Transcript 14 March 2018, p.17).4 

The Full Court considered the application of Division 12A to this matter: 

The hearing on 14 March 2018 was conducted pursuant to Division 12A of Part 

VII of the Act. This Division includes s 69ZN, which sets out five “principles for 

conducting child-related proceedings”. Principle five is relevant for present 

purposes and reads as follows: 

The fifth principle is that the proceedings are to be conducted without 

undue delay and with as little formality, and legal technicality and form, as 

possible. 

Counsel for the father informed his Honour on 14 March 2018 that a signed 

copy of this document existed but was not at that time available within the court 

                                                
4 Merla & Merla [2018] FamCAFC 101 at [18]-[19].  
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precincts (Transcript 14 March 2018, p.16).  The proceedings would have been 

delayed if the signed document was produced to the court. 

Section 69ZT(1) of the Act provides that certain provisions of the Evidence Act 

1995 (Cth)(“the Evidence Act”) do not apply to child-related 

proceedings. Section 69ZT(2) provides that a court may give such weight, if 

any, as it thinks fit to evidence which is admitted as a consequence of non-

application of a provision of the Evidence Act. Section 69ZT(3)empowers the 

court to make an order that provisions of the Evidence Act will apply in certain 

circumstances. 

No order had been made pursuant to s 69ZT(3) of the Act on 14 March 2018. 

Accordingly, the documents from Suburb E Medical Centre could and should 

have been admitted and accorded such weight, if any, as the court deemed fit.5 

The Full Court admitted those documents and found as follows:  

On examination, however, the documents from Suburb E Medical Centre could 

be considered to contain new material in relation to W’s well-being since the 

orders of 5 March 2018.  For example, the report dated 9 March 2018 

relevantly stated: 

[W] came in for review today.  He has had worsening anxiety symptoms in 

recent weeks triggered by stressors around his family disputes and the 

change of schools against his wishes. 

This report stated further: 

In recent times, the significant stress with ongoing legal dispute between 

his parents has caused a recurrence of his anxiety disorder.  The recent 

court order which has resulted in [W] spending most of the time with his 

mother and the associated change of schools from [Suburb N] to [Suburb 

B] appears to have brought things to a head for him.  [W] reports being 

very happy with [Suburb N] high school and had a good network of 

supportive friends there.  He has been opposed to this change of high 

school and this has led to numerous arguments with his mum. 

The report stated also: 

It appears that [W]’s anxiety symptoms would markedly improve if he was 

able to remain at his previous high school where he has an established 

                                                
5 Ibid at [22] to [25].  
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support network and is markedly less stressful than the unfamiliar 

environment of a new high school.  Additionally, he would benefit from 

having more time with his father away from the stress he has been feeling 

when staying with his mother.  I have also referred him back for treatment 

with his psychologist to assist his symptoms.6 

The Full Court found that the material was relevant to whether there was a sufficient 

change in W’s circumstances, and were in fact admissible in the context of Division 

12A proceedings. The Full Court also noted that the documents were also 

admissible as business records pursuant to s69 of the Evidence Act. It is not known 

whether that issue was raised at the hearing of the Father’s Application in a case.  

 
Outcome 
The Father’s appeal succeeded, and the matter was remitted for rehearing before a 

new judge. Costs certificates were issued.  
From a practical perspective, this decision highlights the need to avoid conflation of a 

change in a child’s circumstances with the conduct of one of the parties to the 

proceeding (although the two may be interrelated). From an admissibility 

perspective, although objections to evidence are often less common in parenting 

proceedings as a result of Division 12A, where a s69ZT(3) order has been made or 

in other circumstances it is important to consider whether the documents can be 

admissible on another basis.   

  

                                                
6 Ibid at [27] to [29].  
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Harris & Dewell & Anor [2018] FamCAFC 947 
 

This paper will focus on the Wife’s appeal from a decision to categorise the a unit 

trust as a financial resource (and not an asset) in circumstances where the Court 

accepted that the Husband controlled the trust.  

 

Background 
The parties separated following a long relationship of over 30 years’ duration.8 At the 

time of the first instance decision, the Wife was 59 years old and the Husband was 

60 years old and the parties had two adult children. The asset pool available for 

division, including superannuation, was between about $16m and $22m. One of the 

reasons for the difference in those figures was whether a unit trust should be 

included in the asset pool, or treated as a financial resource of the Husband. There 

was a further issue as to the value of the trust in any event, which the Husband 

asserted was minimal by reason of a number of debts owed by him to his father and 

to F Pty Ltd (the trustee of the trust).  

 

The Husband’s father (99 years old at the time of the first instance decision and 

represented by a case guardian on appeal) was the Second Respondent to the 

proceedings. The Second Respondent was the holder of all the units in the unit trust. 

The trustee of the unit trust was F Pty Ltd. Although he resigned not long after 

separation, the Husband was previously a director, secretary, and shareholder of 

one third of the shares in F Pty Ltd. The unit trust operated as a vehicle for a 

property development business. The Husband worked in that business, and did not 

receive a salary for doing so. He formally received one half of the profit of the 

developments. There was also significant intermingling of his own assets with the 

assets of F Pty Ltd and the unit trust.  

 

 

 

                                                
7 The Full Court was constituted by Strickland, Murphy and Johnston JJ, considering the decision of 
Rees J at first instance (Sydney).  
8 The parties continued to live together throughout the litigation, including the trial Dewell & Harris & 
Anor [2016] FamCA 938 at [232]. 
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Decision at first instance  
At first instance, the Court did not consider it necessary to determine the valuation 

issue caused by the related party debts, as it would not be likely that the debts would 

ever be called in.9 The Court also found that the financial statements of the business 

did not accurately reflect the loan account to such an extent that they had no 

probative value.10 Although the trust was valued at about $5m, there were such 

significant discrepancies between actual transactions and the recorded transactions 

(multiple purchases and sale of land and shares missing, totalling several million 

dollars) that the Court could only find that the value of the trust was “not less than” 

the sworn valuation.11 

 

The Court outlined a number of significant events in setting out the background of 

the unit trust in order to consider its beneficial ownership, including the following: 

- On 31 August 1993, the husband was appointed secretary of F Pty Ltd. 

- On 8 February 1996, the husband was appointed a director of F Pty Ltd. 

- On 9 September 1999, one-third of the shares in F Pty Ltd were transferred to 

the husband. 

- On 2 August 2002 the husband provided a handwritten note to the ANZ Bank 

authorising the Bank to withdraw funds from “my accounts in F Pty Ltd” and 

forward a cheque “in my name”. 

- From at least 1 September 2006 (and perhaps earlier) the husband began to 

collect the rents payable to F Pty Ltd and to pay those rents into his own 

Westpac Bank account. The husband also paid for the expenses of F Pty Ltd in 

relation to those properties from his own account. 

- On 13 January 2009, F Pty Ltd sold Lot 1, N Town. As a result, a sum in excess 

of $378,000 was deposited into the husband’s Westpac Bank account. F Pty 

Ltd sold a second property, Lot 2, N Town on 6 July 2009 for $292,000 and the 

proceeds of Lot 2 were also paid into the husband’s Westpac Bank account. 

                                                
9 The debts were to be forgiven pursuant to the terms of the Second Respondent’s will, Dewell & 
Harris & Anor [2016] FamCA 938 at [65]. There is a further discussion of the amendments to that will 
below. 
10 Ibid at [68].  
11 Ibid at [88].  
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- From November 2010, the husband commenced paying $60,000 per quarter 

from his own funds to pay interest payable by F Pty Ltd to the ANZ Bank 

pursuant to a loan facility taken out by F Pty Ltd. 

- On 16 February 2014, the second respondent executed a Power of Attorney in 

favour of the husband.12 

 

The Husband had also made a statutory declaration (for the purposes of a loan 

application) in the following terms:  

We, [the second respondent] and [the husband] … do solemnly and sincerely 

declare as follows: 

1.           We are the beneficiaries of an undisclosed trust in which [F Pty Ltd] is 

the Bare Trustee. 

2.           We acknowledge that the Trustee purchased a property situated at [3 

J Street, Suburb K, J Street, Suburb K and L Street, M Town] on our 

behalf. 

3.           We acknowledge that the Trustee has executed a Mortgage in favour 

of [ANZ] to secure financial accommodation in the name of [F Pty Ltd]. 

4.           We acknowledge and consent to the Trustee pledging the property at 

[3 J Street, Suburb K, J Street, Suburb K and L Street, M Town] in support 

of the financial accommodation detailed in item 3.13 

Although the statutory declaration refers to the Second Respondent, he did not sign 

that document and the Husband conceded that he was not involved in negotiations 

with the bank.  

 

Although the Husband resigned as a director shortly after separation, he continued 

to negotiate and sign documents as if he was still a director.  

 

The Wife: 

relied upon this declaration, and to the husband’s use of the EUT as if it were 

his own, (which is canvassed later in these reasons) to assert that the husband, 

in fact, is the beneficial owner of the units in the EUT. 

                                                
12 Ibid at [9] to [45] (extracted). 
13 Ibid at [91].  
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The wife relied on, inter alia, the cases of Ascot Investments v Harper(1981) 

148 CLR 334, In the Marriage of Stein (1986) FLC 91-779, and In the Marriage 

of Ashton (1986) FLC 91-777. These cases stand for the proposition that the 

property or income of a trust can be regarded as an asset of a party in 

circumstances where the trust is the “alter ego” or “device” of that party.  

The circumstances of this case do not fall within that recognised category of 

cases.  14 

 

The Court so found because it was not satisfied that the Husband had any “lawful 

right to benefit from the assets of the trust”15 in the sense required by Stephens & 

Stephens & Ors.16 Although the Husband had the practical control of the trust, and 

conceded that he had intermingled his assets with the trust assets, the Court found 

that the Second Respondent was the legal and beneficial owner of the units of the 

unit trust.  

 

The Court did find that the trust was a financial resource of the Husband. That was in 

part due to the fact that the Second Respondent was 99 years old and the Husband 

would inherit the trust (discussed further below), and partly due to the manner in 

which the Husband used the trust assets. For example, he withdrew all funds in the 

F Pty Ltd accounts for his own benefit, and had rents payable to F Pty Ltd of over 

$2m deposited into his own account. He also completed applications for finance in 

which he listed the trust assets as his own, and provided personal guarantees on the 

same basis. The statutory declaration as to the beneficial ownership of the trust also 

supported that conclusion.  

 
Decision on appeal  
The Husband appealed on the basis that there was an erroneous assessment of 

contributions and asserted CGT consequences flowing from assets to be sold to 

meet the orders. A case guardian appointed was appointed for the Second 

Respondent, although he continued to support the Husband’s position. The Wife 

                                                
14 Ibid at [96].  
15 Ibid at [105]. 
16 [2007] FamCA 680 at [137].  
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cross appealed on a number of grounds, including that the trial judge erred in 

concluding that the trust should have been held to be the Husband’s “puppet”. She 

ran the alternative argument that asserted “that an estoppel arises and that a trust 

should have been construed with the court giving remedial effect to it”17. That 

argument was not raised at trial and was unsuccessful as a result.  

 

Both parties’ appeals were dismissed. 

 

The Full Court noted that it had never been argued that the unit trust was a sham, 

nor was that argued on appeal. I have extracted some of the Full Court’s restatement 

of the leading authorities, with added underlining:  

39. The often-cited passage from the judgment of Gibbs J, as the former 

Chief Justice then was, in Ascot [at 354 to 355] bears repeating: 

  The position is, I think, different if the alleged rights, powers or privileges of the 

third party are only a sham and have been brought into being, in appearance 

rather than reality, as a device to assist one party to evade his or her 

obligations under the Act. Sham transactions may always be disregarded. 

Similarly, if a company is completely controlled by one party to a marriage, so 

that in reality an order against the company is an order against the party, the 

fact that in form the order appears to affect the rights of the company may not 

necessarily invalidate it. 

  Except in the case of shams, and companies that are mere puppets of a party 

to the marriage, the Family Court must take the property of a party to the 

marriage as it finds it. The Family Court cannot ignore the interests of third 

parties in the property, nor the existence of conditions or covenants that limit 

the rights of the party who owns it. To take two obvious examples, the Family 

Court could not compel a husband to assign to his wife a lease without 

obtaining the necessary consent of the lessor, and could not order the transfer 

to a wife of land owned by a husband free of mortgage, when in fact the land 

was mortgaged to a third party. Thus, in the present case, the Court must deal 

with the husband’s shares in Ascot Investments as they in fact are, that is, as 

                                                
17 Harris & Dewell & Anor [2018] FamCAFC 94 at [3]. 
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shares in a company whose Memorandum and Articles contain a restriction on 

transfer. 

40. There can be seen the kernel of the wife’s case that the EUT is the “puppet” or 

creature of the husband.  Also in Ascot, Barwick CJ said [at 343 to 344]:  

…The husband might be ordered to take such steps as he could lawfully take to 

secure the registration of the transfer. But the court could have no authority to 

compel the husband to do something which he could not do or compel others to 

do… 

41. And: 
In my opinion, the appellant and its directors could not be ordered to do 

something in relation to the shareholding which the husband by dint of his 

shareholding could not compel the appellant or its directors to do. 

42. Yet, each of those statements of principle is not without qualification.  The 

Chief Justice also said:  

…I have said earlier that the husband’s shareholding did not place him in 

control of the company. By that I mean to say that not only could his vote in a 

general meeting of the company not determine the result of a motion before 

that meeting: I mean also to indicate that the husband was not shown to be 

able to treat the company as his own, an alter ego. Though he was managing 

director, it does not follow that he could exercise the powers of that office for his 

own personal purposes. The word “control” in this connexion may be 

ambiguous. The control which is significant here would be the ability to treat the 

company and its affairs as his own. Control he might exercise in the interests of 

the company and all its shareholders would be irrelevant. If the Full Court 

thought there was material on which he could be said to be in control of the 

company in the relevant sense, their Honours were, in my opinion, in error. 

… 

45. The point of distinction is in the recognition of a third party with an existence 

and means of control distinguishable from the relevant party to the 

marriage.  Gibbs J made it plain that there was no doubt that the Court could 

make orders against a party personally, but distinguished that situation from 

one in which it is proved that the party can dictate the third party’s actions [at 

356]. 
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The Full Court considered the application of Kennon & Spry,18 and made the 

distinction that this case concerned a unit trust rather than a discretionary trust. The 

case was applicable however in relation to whether the substantive rights of third 

parties were affected. Key differences in that case were that the Husband had legal 

title to the assets, no other party had an equitable interest in those assets, and the 

Wife had an equitable right to due consideration.  

The Full Court also referred to Public Trustee v Smith19 in that s 79 extends: 

[n]ot only to property owned by a party to the marriage but also property 

controlled by a party to the marriage where the control is such to put the party 

in the same position as if he or she were the owner of the property.  

That case also referred to Ashton20 and Davidson21 which speak of “de facto 

ownership” rather than control alone. In both of those cases (and in different trust 

structures), a party can use “existing powers pursuant to the trust deed, or through 

the trustee company, so as to effect the lawful distribution of property to himself”.22 

The Full Court emphasised that [at 68 to 71]: 

Control is not sufficient of itself.  What is required is control over a person or 

entity who, by reason of the powers contained in the trust deed can obtain, or 

effect the obtaining of, a beneficial interest in the property of the trust. In our 

respectful view, it is in that sense, that Finn J speaks of “some lawful right to 

benefit from the assets of the trust”. 

Mr Richardson SC on behalf of the wife characterised the EUT as “the puppet” 

and the husband as “the puppet master”.  Yet, if the principles emerging from 

the authorities are to avail the wife, it was necessary for the evidence to 

establish that the father was the puppet and the husband was the “puppet 

master”.  It is the father who, by reason of the powers contained in the trust 

deed and his position as the sole unit holder, can obtain, or effect the obtaining 

of, a beneficial interest in the property of the trust. 

…  

The husband did not have powers vested in him, or in any entity which he 

controlled or would do his bidding, that permitted of that result for him. The 

                                                
18 [2008] HCA 56. 
19 [2008] NSWSC 397 at [125]. 
20 [1986] FamCA 20. 
21 No 2 (1990) FLR 373.  
22 Harris & Dewell & Anor [2018] FamCAFC 94 at [58]. 
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evidence was certainly to the effect that the current director of the trustee FPL 

(who, despite the caveat noted by the single expert appears to have been 

assumed to be the company’s sole director) would likely do the husband’s 

bidding.  However, the trustee does not have ultimate control over the vesting 

of trust property. That ultimate control has at all times rested with, and currently 

rests with, the father. 

 
This matter serves as an important reminder to separate out the control of the trust 

from a party’s lawful entitlement to trust assets. The trust structure as well as any 

legitimate third-party interests can be critical in determining how the assets should 

be treated.   

 

Other issues – consequences of non-disclosure and strategic amendment of 
wills 

Two other matters arose in this case that are worthy of mention. First, the impact of 

the Husband’s non-disclosure. At first instance, the Court found that the Husband 

was not a credible witness. He had also destroyed documents to attempt to avoid 

disclosure, and was the architect of a number of changes to the Second 

Respondent’s will which were intended to reduce the Wife’s share of the assets. The 

Court stated that “there could be no clearer example of non-disclosure”.23 The 

Husband was evasive under cross examination in relation to the application of over 

$700,000, and the Court “could have no confidence that the full effect of the 

Husband’s assets and liabilities have been exposed”.24 The Wife received 52.5% of 

the assets at first instance.25 No explicit adjustment was included on the basis of 

non-disclosure, either as a s75(2) factor or by reference to Mezzacappa.26 Although 

this formed one of the grounds of the Wife’s appeal, that ground was dismissed on 

the basis of the breadth of the discretion available as well as the significant 

adjustment on the basis of the Wife’s future needs (about $3m). It was clear that the 

trial judge had carefully considered those issues. 

 

                                                
23 Dewell & Harris & Anor [2016] FamCA 938 at [209]. 
24 Ibid at [230]. 
25 Based on a 15% adjustment to the Husband on the basis of contributions and a 17.5% adjustment 
to the Wife on the basis of future needs.  
26 [1987] FamCA 20; ibid at [86]. 
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Second, was the effect of the Second Respondent’s various amendments to his will 

that related to these proceedings. It emerged that, following the parties’ separation, 

the Second Respondent made a statutory declaration stating his intention to leave all 

of his shares in F Pty Ltd to the Husband, and that all debts owing to him by his 

children will be forgiven. A subsequent will contained those changes. Two years 

later, the Second Respondent signed a codicil in which he revoked the gift to the 

Husband, and instead bequeathed his interest in the unit trust and F Pty Ltd to the 

parties’ children. That document was prepared by the Husband’s solicitor, and the 

Husband was present when it was executed. The Husband then attended upon 

solicitors with respect to the will changes, and a file note read:  

Your (sic) going through a divorce in New South Wales. Court ordered that a 

copy of [the second respondent’s] Will be produced to her [solicitors]. He and 

you want to cut yourself out of his Will immediately. You both agree.27 

The Second Respondent then executed a second codicil, revoking the first codicil 

and also forgiving any amounts owed by F Pty Ltd or the unit trust to him so that they 

would remain an asset of the trust (and then in practical terms, would be assets 

inherited by the Husband).28 These documents came to light through the issue of a 

number of subpoenas, over objection, and they did not assist the Husband’s case. 

They instead damaged his credibility, and provided support for his related party 

loans being disregarded by the Court. Careful advice is required in matters such as 

these to avoid such pitfalls.  

 
  

                                                
27 Ibid at [118]. 
28 The Court considered that loans advanced by the Second Respondent to the Husband as 
contributions rather than debts on the basis that they were statute barred, see [166] to [167].  
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Broughton & Broughton [2018] FamCAFC 9629 
 

This matter dealt with (inter alia) an appeal following the refusal to admit recordings 

of asserted family violence between the Father and the Mother, as well as of the 

children expressing their views.  

By way of context, the proceedings dealt with both parenting and property matters 

following a 12-year relationship and two children (10 and 8). Both parties were self-

represented at two trials, one of which was re-opened, and at both appeals.30 An ICL 

appeared at all parenting hearings. The Father also indicated that he was: 

petitioning the Governor-General, the Attorney-General, the Prime Minister and 

the Chief Justice (presumably Chief Judge of the Federal Circuit Court) to have 

[Hughes J] dismissed from Office.  He also indicated that he was intending to 

sue the Commonwealth Government for a sum of $5.3 million dollars in 

damages for the financial and emotional damage done to him [as a result of the 

proceedings].31 

The Court file apparently ran to seven volumes – prior to the second appeal.32 Part 

of the second appeal is the focus of this paper. 

 
First instance decision 

The Husband was candid in stating that “he expected not to do well in these 

proceedings but that he would appeal the decision and would ultimately be 

vindicated.”33 

 

In relation to parenting matters, the Mother was granted sole parental responsibility 

and the Father’s (limited) time was contingent on compliance with a number of 

conditions designed to manage his mental illness (the key risk issue).  

 

In relation to property matters, the Husband devalued the former matrimonial home 

by about $120,000. He asserted that he removed a number of fixtures (including the 

                                                
29 This was a decision of Strickland, Aldridge and Gill JJ on appeal from Hughes J (Canberra).  
30 The first appeal was in relation to property matters only. The Wife ran an undefended final hearing, 
and the Husband successfully appealed that decision on the basis that the Court did not consider the 
application of s 79 to the evidence, nor were reasons provided.  
31 Ibid at [96].  
32 Broughton & Broughton [2016] FCCA 1920 at [5].  
33 Ibid at [99].  
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kitchen, air conditioning, and much of the bathroom) to sell to meet debts. The Wife 

obtained photos of those items broken in the back yard. No adjustment was made for 

the Husband’s wastage, as it cancelled out the adjustment that would otherwise 

have been made to him on account of his future needs (due to his mental ill health). 

 

Appeal decision – recordings 
The Full Court considered the Husband’s appeal in relation to the recordings of the 

children. I have set out the portions of the transcript extracted below: 

 

HER HONOUR: But, in any event, what’s your next matter you want to tender, 

Mr [Broughton]?   The – the phone calls that I’ve put together which relates 
to the – the – the emotional impact on the children in between the change 
of orders. 
This is the recordings of the children saying things?   Yes. 
Yes.  I think I’ve already ruled on that, haven’t I?  That because as a matter 

of public policy it’s not good to have recordings of children come into the 

proceedings because that just encourages people to record their children 

saying things which leads to interrogation of them, etcetera.  It’s not a good 

idea.  You’ve given evidence about they’ve said certain things?   
Yes.  And I’ve also – I’ve also got recordings, as I – as I mentioned, that I’ve 

recorded everything after I felt a genuine need to protect myself from – from the 

abuse. And so all the evidence that I give in relation to, you know, abuse and 

everything like that, I can – which I’ve – which I’ve       

… So the recordings are – there are two categories.  Some are you 
recording the wife and some are you recording the children; is that 
right?   Yes.  All – all interactions that I had with the – with the wife, all 

conversations, everything like that, I’ve always had my recorder on just for 

protection.  And then, you know, the wife states in the affidavit, well       

But at the end of the day why is that relevant? You’re seeking a week about 

arrangement so why is it relevant? What difference is it going to make about 

your credibility? Well, it’s – it’s relevant in the fact that – that, you know, if – if – 

if I pressed an application to have sole parental responsibility for the children 

it’s my belief that – given the Family Law Act and the history of the case that I 

would, without a shadow of a doubt, be granted that, but I find myself having to 
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defend myself against [Ms Broughton’s] allegations, which are baseless and 

often times lies, and I’ve put this in my affidavits and I’ve got the supporting 

evidence in the – in these recordings…34 

The Full Court noted that the substance of the recordings was already in evidence, 

and was not in dispute. In that sense, the Court found that the recordings could add 

little to the evidence before the court and any rejection of them was not a material 

error.  

 

The Full Court found that the recordings are prima facie relevant and therefore 

admissible.35 In circumstances where the Court may be weighing the probative value 

of illegally or improperly obtained evidence (as is often the case with recordings) 

pursuant to s138 of the Evidence Act or simply whether to exclude the evidence on 

more general grounds (such as delay of the proceedings pursuant to s135), this 

issue will be especially relevant. The material was essentially excluded on those 

grounds. 

 

The Husband’s appeal was dismissed in relation to this (and all) grounds.  

This matter may remind practitioners of the complexities of advising parties in 

relation to recordings. There are often competing public policy issues of not 

recording children along with the prima facie relevance of family violence or of 

children’s wishes. The recordings may also be illegal.36 From an admissibility 

perspective, it will be helpful to consider whether the documents are relevant. In 

circumstances where the information contained in the recordings is contained 

elsewhere, such as in affidavits, or is not in dispute, it may have little probative value.  

                                                
34 Broughton & Broughton [2018] FamCAFC 96 at [42]. 
35 Ibid at [45]. 
36 See also Belle Lane and Alison Burt’s comprehensive paper, “I spy with my little iPhone”, available 
at http://www.foleys.com.au/ResourceDetails.aspx?rid=241&cid=Paper (7 April 2016) which deals 
with those issues in depth.  


