
Recent Case Updates – Geelong Law Association 

Frederick & Frederick [2019] FamCAFC 87 

Judgment of Strickland, Aldridge and Austin JJ  

First instance decision of Harper J. 

Matter related to the setting aside of a Financial Agreement. 

Facts 

• Parties entered into a s90B Financial Agreement in 2007, shortly after the birth of their 
first child. 

• Parties subsequently married in 2007 and had a second child in that same year. 

• 10 year relationship. 

• In 2009, the oldest child was diagnosed with “atypical autism, mild functional/adaptive 
impairment and, subsequently pica” [at p7]  

• Wife was the primary carer of the child, who required a high level of care. 

• On 11 January 2017, Husband filed an Initiating Application which sought a declaration 
that the Financial Agreement was valid and binding on the parties. 

• Wife’s Response sought that the Agreement be set aside due to a significant change of 
circumstances and due to the unconscionable conduct of the Husband at the time of 
entering into the Agreement. 

Initial Contributions 

• Husband owned real properties and companies (which owned property) at the 
commencement of the relationship.  These properties and companies were the subject 
of the Financial Agreement. 

• It appears that the Wife had no assets of significance.  She was on a Bridging Visa 
which was due to expire shortly after the signing of the Financial Agreement. 

Terms of the Financial Agreement 

• 4 properties of the Husband included in the schedule of the Financial Agreement. 

o 2 of those no longer existed at the time of the hearing.  

o The two remaining properties were: 

  a property valued at approx. $2.2 million; and 

  a company which owned 2 properties.   
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• The Wife was only entitled to “any increase in value of that asset (being the Husband’s 
properties and company) or its replacement.” [at p15]  

• “The Wife was not permitted to make any claim to any further property that might be 
acquired by the Husband during the relationship or after the marriage in his sole name 
with money accumulated from his sole earnings or income.” [at p16] 

Judgment at First instance 

• No evidence was produced as to the values of the properties at this hearing.  This was 
because it was a hearing in relation to the setting aside of the Financial Agreement only 
and not a Final Hearing.   

• His Honour found: 

o The diagnosis of the oldest child was a material change; 

o Both parties had a caring responsibility; 

o BUT – that no hardship would be suffered by the Wife if the agreement was not 
set aside. 

• Declaration made that the Financial Agreement was binding and enforceable. 

• Notably His Honour held that “the Court was unable to undertake any meaningful 
comparison between the different positions, if the Financial Agreement was, or was not 
set aside.” [at p144 of the original judgment]  

Appeal 

• 10 grounds of appeal – however, grounds 2,4,5 and 6 were argued together. 

• Grounds 2,4,5 and 6 were “Did the primary judge err by not giving any weight to the 
Husband’s evidence about the current values of the assets?’ 

o Found Harper J was erroneous by not giving any weight to the Husband’s 
evidence. 

• Second main appeal point, was ground 7 – “Did the primary judge wrongly take into 
account the lack of child support assessment and the possibility of spousal 
maintenance? 

o Noted that this point did not need to be fully evaluated as the first few grounds 
were successful.  

• Husband sought to argue that even if the Wife succeeded in her grounds of appeal “the 
appeal must still be dismissed because there was no evidence before the Court as to the 
value of the assets held by the Husband at the time of the agreement.” [at p66]  

o This argument was unsuccessful as the Husband had not raised this argument at 
first instance. 
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• Court also looked at the two pools: 

o If the agreement remained in place the pool would be $680,000; 

o If the agreement was set aside the pool would be approximately $5 million. 

Held 

• Appeal was allowed and the Agreement was set aside on the basis of the Wife suffering 
hardship if it was not. 

• Essentially it was found that if the Agreement was not set aside there would be an 
inadequate amount in the smaller pool to satisfy the Wife’s 75(2) claim.  

 

Keating & Keating [2019] FamCAFC 46 

Judgment of Ainslie-Wallace, Ryan and Austin JJ 

Original decision of Judge Baumann of the Federal Circuit Court 

The decision relates to a Kennon argument and the failure of the trial judge to adequately 

consider the Wife’s evidence. 

What is a Kennon Argument 

The case of Kennon & Kennon 1997 FamCA 27 established an argument made by a victim of 

family violence in a property matter.  Essentially, you argue (or attempt to argue) that the 

family violence perpetrated against the victim was so significant and persistent that it made 

that party’s contributions to the relationship more arduous and therefore they should receive 

an adjustment in their favour.  They are notoriously difficult to be successful in and they require 

a significant course of conduct and for specific incidences of Family Violence to be found to 

have occurred.  

Facts 

• Parties separated in 2010 and the wife filed proceedings in the FCC in February 2012.   

• Parenting matters were resolved by consent in 2013. 

• In November 2013 the property matter went to trial and the matter was appealed by the 

wife.  The appeal succeeded by consent of both parties.  The matter was reheard in in 
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November 2016, January and August 2017.  Reasons were given ex-temp via telephone 

in January 2018. 

• The wife then appealed a second time, which is this decision.  

• The wife, who was self-represented throughout the proceedings was unable to afford 

the transcript of the proceedings, so the appeal proceeded without transcript which 

limited to an extent the Court’s ability to accurately review what had occurred in trial. 

Contributions 

• The husband was a tradie and had a company which at the commencement of the 

relationship time was a simple business structure.  It appears that this is really the only 

major asset in contention during the proceedings.  

• Throughout the relationship the husband’s business grew and expanded to a company 

which involved complex trust structures and entities – known as “the Keating group”.  

• Husband continued to operate the business post separation.  The value of that business 

had dramatically increased since the commencement of the relationship.   

• However, the biggest issue relating to the business was a significant director’s loan to 

the Husband which significantly outweighed the value of the business.  The business 

relevantly also had an annual turnover of approximately $4 million per annum. 

Primary Judgment 

• The primary judge determined the matter on a two-pool basis, with a superannuation 

pool and non-superannuation pool.  

• Non-super pool was $1,784,854.  However, once the husband’s significant director’s 

loan was added to the pool and a number of other debts associated with the Husband’s 

business the liabilities exceeded the pool by $804,805.  There was a negative pool on 

the figures. 

• The superannuation pool was valued at $710,824.   

• On contributions, the primary judge assessed the parties’ contributions as 30% to the 

Wife and 70% to the Husband due to the significant contribution of the “Keating 

Group.” 

• The parties’ contributions were found to be equal in relation to superannuation. 

• There were no 75(2) adjustments made by the primary Judge.  
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• Primary judgment was essentially that the “wife would retain personal items, her bank 

account, car and $12,000 previously received by way of part property settlement.” [7]. 

She also received an equalisation of super. 

• The husband kept the “Keating Group” and its associated liabilities.  But he also kept 

the significant income which was being generated through the Keating Group – being 

a turnover of approximately $4million per annum.  

Appeal 

• The wife appealed on 7 grounds.  She was self-represented and the Court makes the 

following comment in relation to that, “although she appeared for herself during the 

appeal, her grounds are readily understandable and her summary of argument 

supports them.” [8] 

Grounds 1 to 5 relate to “the lack of engagement with the evidence and consideration of 

her case” by the primary judge and failure to give proper reasons.  [11] 

• On appeal it was found that “it is well understood that a judge is obliged to articulate 

the essential ground or grounds up on which the decision rests.  In doing so the Judge 

must engage with the case presented by each party.” [12] 

• The wife also challenged the valuation of the business.  A single expert had been 

appointed to value the business and the loans from the business by the husband, which 

included loans to pay his legal fees.  The issue raised by the wife related to the 

formulation of an amount being incorrect and the Judge’s failure to take the wife’s 

argument in relation to this amount into account.  

• On appeal their Honours noted “although $96,000 might seem to be pettifogging, this 

is but one example of the general failure to engage with the issues and evidence raised 

by the parties.” 

• The wife’s position was essentially that the group was just an alter ego for the husband 

and there had been no consideration as to how the “loan” would actually be repaid and 

what effect this would have on the overall pool. 

• The wife also appealed in relation to the husband’s failed investment and the class 

action he had entered into to recover money.  The wife’s position was that she knew 

of the investment but did not support it and therefore she should not be liable for any 
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debts associated with that failed investment.  The husband said the wife supported the 

venture.  

• There was an issue relating to the level of the wife’s knowledge and support of this 

venture.  Evidence was adduced of an employee of the husband’s supporting his 

position, that the wife was supportive.  The trial judge however, did not address or 

resolve this point in judgment.  The comment that was made was “that the wife was 

aware that the investment scheme was unsuccessful.” [23] A point which was not 

denied by the wife.  His Honour then apportioned the debt to both parties. 

• The Full Court found that grounds 1 and 5 were made out due “the failure to engage 

with the wife’s case on these material matters is an error of law and Grounds 1 and 5 

which overlap have been established.”[25] 

• It appears that the trial Judge may have been somewhat dismissive of the wife’s case 

due to the fact that she was self-represented. 

The appeal had already been made out on these points, however the other major appeal 

point which the wife had raised was that of Family Violence and a Kennon argument.  I 

would recommend reading this section of the judgment as it provides a helpful overview 

of what if required to run a Kennon argument. 

• The wife had claimed that the husband had been violent throughout the relationship 

and post separation and argued that she should receive an adjustment in her favour for 

her “more onerous” contributions to the marriage. 

• The wife’s material had a significant number of family violence incidents contained in 

it.  The wife (also self-represented at trial) cross examined the husband on a few of 

these instances but not all of them.   

• The primary judge refers to one indecent in his judgment but no further mention of 

Family Violence is made in the judgment.  This instance involved the Husband 

breaking the wife’s wrist and the husband being charged with assault as a result.   The 

husband had admitted to this incident prior to the trial. 

• The wife also gave evidence that “the husband broke her nose in 2004/2005, that he 

beat her on an overseas trip till she passed out and suffered serious bruising, on 

another occasion she suffered broken ribs, that the husband frequently directed abuse 

at her which undermined her sense of self-worth and her being confined to bed because 

of her injuries”[31]   
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• Further evidence was given by the wife in relation to Family Violence Intervention 

Orders where she was the AFM, psychological abuse and controlling behaviour of the 

husband and further evidence of the husband’s violent tendencies when he had been 

drinking, including evidence of him beating the wife and then soiling himself and the 

wife cleaning him up.  

• The evidence of the wife in relation to her injuries and Family Violence were give no 

weight by the primary judge and in fact he dismissed all but one incident, being the 

broken wrist, which the husband had admitted to.  One reason for this is because there 

appears to be little to no corroborating evidence.  The Full Court goes on to say “it is 

well settled that a party foes not require his or her evidence to be corroborated before 

evidence of family violence can be accepted.”[42] 

• The Full Court found “it follows that the wife gave evidence about a course of 

significant Family Violence which was prolonged, had significant adverse effect on 

her and undermined her parenting and her ability to contribute.” [34] 

• The Full Court also discusses the requirement of a nexus between the alleged violence 

and the effect it has had on a party’s capacity to make contributions, but it is not 

necessary to quantify that effect.  

• This ground was made out. 

• Grounds 6 and 7 related to a miscarriage of justice and weight given to inconsistencies. 

Held  

• Appeal allowed and orders set aside 

• Remitted for rehearing  

• Costs certificate  

Austin J made a number of comments which differ from the primary judgment, it can be found 

from paragraph 50 onwards. 

 

Simonds (Deceased) & Coyle [2019] FamCAFC 47 

Judgment of Strickland, Murphy & Kent JJ 

Original decision of Judge Egan in the Federal Circuit Court 
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This case relates to the death of a party prior to a de facto threshold case being determined. 

Facts 

• Parties commenced a de facto relationship in 2000. 

• The de facto Wife says they separated in 2015 and then issues proceedings seeking a 

property settlement under s90SM in March 2017. 

• The de facto husband asserts that they separated in 2013, meaning that the application 

in 2017 is out of time and the de facto wife needs to seek leave to continue by Amending 

her Initiating Application. 

• 2 months after the Initiating Application is filed by the de facto wife the de facto 

husband dies.  

• The primary judge makes an order for the Husband’s legal personal representative to 

file a response, which indicates the date of separation and sought for the de facto wife’s 

application to be dismissed. 

• In May 2018, a threshold argument was had before Judge Egan to determine the date 

of separation.  During this, His Honour adjourns to allow the de facto wife to obtain 

legal advice and file an Amended Initiating Application seeking leave to proceed out 

of time, which she did. 

• His Honour then found that the relationship had in fact ended in 2013 and therefore the 

de facto wife’s application was in fact out of time. 

• His Honour then granted leave to proceed out of time to the Wife under rule 1.09 of the 

Family Court Rules (“it is a mystery as to why his Honour applied a family law rule in 

a Federal Circuit Court of Australia matter, but more relevantly, it is not all apparent 

how His Honour used that rule.”[28] 

The Appeal 

Strickland J 

• The appeal was made by the estate of the de facto husband. 

• There was one appeal point, “whether the trial judge had jurisdiction to entertain the 

Amended Initiating Application that had been filed on 25 May 2018.” 

• The issue was essentially as follows: 
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“that application [the amended initiating application] was filed after the death 

of the facto husband in late July 2017, and at that date there was no valid or 

competent proceedings for property settlement before the Court.  As referred to 

above, there had been an Initiating Application filed by the de facto wife on 10 

May 2017 seeking an order for property settlement, but that application was 

void and of no effect because leave to file that application had not been given 

by the Court pursuant to s44(6) of the Act.”[19] 

• The argument was essentially are there proceedings on foot that relate to the de facto 

financial cause of the parties and did this exist before the death of the de facto Husband. 

• S90SM(8) provides that if there are proceedings on foot and a party dies, then 

proceedings will continue with their legal personal representative stepping into their 

place.  

• The full court held in this case “that subsection does not apply here because there were 

no property settlement proceedings before the Court as at the date of the death of the 

de facto husband.”[24] 

• The courts reason for saying that there were no property proceedings on foot was due 

to the fact that leave to proceed out of time had not been granted, essentially, that was 

the only matter before the Court. 

• At p[27] “His Honour, in his brief reasons for judgment, failed to deal at all with the 

question of whether her had jurisdiction.  Without addressing that issue Hus Honour 

simply proceeded on the basis that despite the death of the de facto husband, he could 

grant leave to the fact wife to institute proceedings for a property settlement.” 

• The full court found that His Honour definitely did not have power to make that 

decision and could not grant the leave sought by the de facto wife.  The full Court is 

quite clear in saying to His Honour that the court “cannot create jurisdiction where 

there is none.”[30] 

Murphy J 

• Murphy J primarily goes through the misuse of the Family Court rules and sets out the 

relevant Family Law Act provisions which relate to de facto relationships and de facto 

financial cause. 
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• Interestingly Murphy J explains in slightly more detail why the de facto wife was unable 

to continue the proceedings pursuant to s90SM(8) through the de facto husband’s legal 

personal representative.  

• S90SM(8) reads as follows “if a party to the de facto relationship dies after the 

breakdown of the de facto relationship, but before property settlement proceedings are 

completed…”  

• Murphy J notes “crucial to the issue on this appeal the “property settlement 

proceedings” must meet the relevant statutory definitions.”[49] 

• He then goes on to say “proceedings are defined separately to property settlement 

proceedings in s4 and, relevantly, means a proceeding in a court…and includes…an 

incidental proceeding in the course of or in connexion with a proceeding.” 

• The Amended Initiating Application of the de facto wife “instituted proceedings 

different to the s90SM proceedings commenced by her Initial Application; that 

Amended Initiating Application instituted proceedings with respect to leave to institute 

proceedings with respect to property of the parties to the marriage or either of them.” 

• His Honour notes that “there is no statutory grant of jurisdiction which provides for an 

application for leave to institute proceedings to be excluded from the principle that the 

deceased’s death prevented those proceedings being instituted.” [56] 

• “Without that specific grant of jurisdiction and power, an application invoking s44(6) 

after the death of the deceased could not be made.”[57] 

Kent J 

• Agreed with Murphy J. 

Held 

• All three judges came to the same conclusion, appeal succeeded and no costs were 

awarded.  

Whilst this matter is quite specific, I can’t help but feel somewhat sorry for the de facto wife, 

who at the time of issuing proceedings thought she was well within time. 

 

By Sarah Damon  
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