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State Duties for Property Lawyers – What’s New? 

Quite a bit, mostly in the form of the Duties Amendment (Landholder) Act 2012 (and nine new 

revenue rulings).  This was passed on 27 June 2012 and came into operation on 1 July 2012.  It 

is not good news for your clients.  The amendments are expansive and aggressive.  Although 

some mirror amendments of interstate duties regimes, others go beyond this and are onerous 

and draconian. Understanding the new provisions is important for both you and your clients, as 

more transactions than ever before now attract duty.  

The old land rich model 

Background 

In 1987, anti-avoidance provisions were introduced to prevent transactions which exploited the 

difference between the rates of duty applicable to marketable securities as opposed to real 

property.  Instead of transferring real property at conveyancing rates, some transactions were 

being structured so that shares in land rich companies and trusts were being transferred at 

lower rates. 

The original land rich provisions were designed as an anti-avoidance mechanism only. They 

were not designed to target the transfer of shares in genuine trading corporations that were not 

established to hold real estate. 

The land rich provisions were amended several times.  Under the provisions that existed prior to 

1 July 2012, the acquisition of a ‘significant interest’ in a land rich landholder ordinarily triggered 

a liability to duty. A landholder could be a private company, a private unit trust scheme or a 

wholesale unit trust scheme.  A significant interest, was taken to be a 20% stake in a private unit 

trust scheme or a 50% stake in a private corporation. A landholder was considered land rich if it 

both: 

(a) owned real property in Victoria with an unencumbered value of $1 million or more; and 

(b) 60% or more of the unencumbered value of the entity’s assets were landholdings, calculated 

with reference to all landholdings owned, in any jurisdiction.  
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Although there were numerous extensions and additions to the test, this represented the core 

concepts of the land rich model. 

The new landholder model 

The new landholder model contains significant amendments to Chapter 3 of the Duties Act.  

Chapter 3 formerly contained the land rich provisions, the bulk of which have been removed or 

altered, although some sections remain unchanged. The new model is similar to those adopted 

by all other Australian jurisdictions, except Tasmania – which still retains the land rich model. 

What follows is a summary of the major new landholder provisions and some guidance as to 

what to watch out for when advising your clients.    

First and foremost of the changes is the removal of the 60% ratio of total landholdings to total 

property test.  From 1 July 2012, a: 

(a) private unit trust; 

(b) private company;  

(c) wholesale unit scheme;  

(d) listed company; and  

(e) public unit trust scheme;  

that has landholdings in Victoria with a total unencumbered value of $1 million or more will be a 

landholder. 

As is apparent, the threshold of $1m remains, despite the fact that in some other states (NSW, 

Queensland and Western Australia) the threshold is $2m.  In a somewhat pyrrhic victory for the 

taxpayer, the phase in range for duty payable under the landholder regime has been extended 

from $1m to $2m (previously $1m to $1.5m).   

The next amendment to the land rich provisions is apparent by who is included as a potential 

landholder in the list above. Under the new s 71 of the Duties Act, any company or trust, 
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whether public or private, is now included provided that the entity meets the threshold 

requirement of $1 million worth of landholdings.  

As with the land rich provisions, a landholding is any interest in land, excluding the interest of a 

mortgagee, chargee or other secured creditor or a profit a prendre.   

The definition of land has also been expanded with s 73(1) now including anything fixed to the 

land whether or not the item: 

 constitutes a fixture at law; 

 is owned separately from the land; or 

 is notionally severed or considered to be legally separate to the land as a result of any other 

act or law. 

The new law provides that a thing can be fixed to the land by a physical connection to the land.  

The amending act provides no further guidance on what is meant by physical connection.  To 

the extent that reliance may be placed upon extrinsic materials when interpreting statute (a 

vexed issue), the explanatory memorandum for the Duties Amendment (Landholder) Act 2012 

[at p 8] states that: 

“…A physical connection to land will ordinarily require something more than the item 
merely resting on the land on its own weight.  However in some circumstances, items 
resting by their own weight will be regarded by the common law as being fixtures”.  

The new law also verifies that land also includes tenant’s fixtures within the meaning of s 22A of 

the Duties Act.  That section was introduced in 2004 following the Commissioner’s loss in 

Commissioner of State Revenue v Uniqema [2004] VSCA 82; see also Vopak Terminals 

Australia Pty Ltd v Commissioner of State Revenue [2004] VSCA 10.   

In determining the unencumbered value of a landholding, the value of a tenant’s fixtures will be 

included, unless the Commissioner is satisfied that the fixtures are not sold or transferred to the 

purchaser (or transferee or associate).   
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Note that s 73(4) excludes goods covered under s 10(1)(d) of the Duties Act – stock-in-trade, 

materials held for use in manufacture, goods under manufacture, goods held/used in connection 

with primary production and livestock from being included as land. 

A source of limited comfort, contained in s 73(5), is the discretion provided to the Commissioner 

to determine that land does not include a thing fixed to said land. This discretion will only be 

exercised if the thing is owned by a person who is not the person (or an associate of the person) 

who owns the land and the thing is not used in connection with the land. The SRO gives an 

example on their website of a situation where the Commissioner will exercise this discretion. 

“Land owned by B has four wind turbines on it, which are separately owned by C.  B 
grazes cattle on the land for the purpose of its grazing business but does not use the 
turbines.  B and C are not associated persons.  In this situation, the Commissioner 
would exercise his discretion and determine that the wind turbines are not included as 
land for the purposes of the landholder provisions.” 

Of course, this is a reasonably simple scenario.  The Commissioner’s willingness to make a 

determination in circumstances that were more complex remains to be seen. 

As was the case with the land rich provisions, the value of uncompleted agreements is included 

in the definition of land, as per s 74.  The new landholder provisions will still catch a vendor or 

purchaser who was a grantee of a put option or grantor of a call option at the time of a relevant 

acquisition (considered below).  This is an anti-avoidance mechanism directed to taxpayers who 

seek to defeat the new landholder provisions by entering into an agreement to sell land so at the 

time of an acquisition of an interest in that entity, it falls below the $1 million threshold.  

When does a liability for duty arise? 

As with the former provisions, s 77 states that duty applies when a relevant acquisition is made.  

According to s 79, a relevant acquisition is deemed to be made if a person acquires an interest 

in a landholder that: 

 is of itself a significant interest in the landholder; or 

 when aggregated with other interests in the landholder acquired by the person or an 

associated person of the person or any other person in an associated transaction amounts 

to a significant interest in the landholder. 
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In and of themselves, these concepts remain unchanged.  Section 79(1) stipulates a person will 

have an interest in a landholder if they have an entitlement, directly or indirectly to a distribution 

of property from the landholder on a winding up of the landholder.  As was the case under the 

land rich provisions, a person has a significant interest if, in the event of all the property of a 

distribution of all of the property of the landholder immediately after the interest was acquired, 

they would be entitled to: 

(a) for a private unit trust, 20% or more of the property distributed; 

(b) for a private company or wholesale unit trust scheme, 50% or more of the property 

distributed; and  

(c) for a public unit trust scheme, 90% or more of the property distributed. 

Pursuant to the new provisions, a person will have a significant interest in a listed company if, in 

the event of all the property of a distribution of all of the property of the landholder immediately 

after the interest was acquired, they would be entitled to 90% or more of the property 

distributed.  

The land rich provisions formerly provided that interests acquired in the three years preceding 

the acquisition of the interest that when aggregated, amounted to a significant interest were 

included.  That three year period has been removed.  However, s 86 states duty will only be 

payable on those interests acquired over the three years preceding the acquisition of the 

interest. 

The author has never been able to reconcile why a stake of 20% in a private unit trust 

constitutes a significant interest but a 50% stake is required for a private company.  The 

retention of the 20% stake for private unit trusts seems even more bereft when one considers 

that other states with landholder models require a 50% stake for both private unit trusts and 

private companies.  

The new economic entitlement concept 

What does amount to a substantial departure from the land rich provisions, and what is perhaps 

the most aggressive of the new provisions is s 81, which treats a person who (alone or with their 

associate, directly or indirectly) acquires an ‘economic entitlement’ that amounts to an interest of 



S A Tisher 
Barrister‐at‐Law 

State taxes – What’s new?
Geelong Law Association

8 November 2013

_______________________________________________________________________ 

  6

50% or more in the landholder as if they had made a relevant acquisition.  That is, it targets the 

acquisition of 50% or more of the economic benefits of land ownership acquired other than by a 

relevant acquisition.   

A person acquires an economic entitlement if they acquire shares or units in a landholder or 

enter an arrangement under which they are entitled to all or any of the following: 

(a) to participate in the dividends or income of the private landholder; 

(b) to participate in the income, rents or profits derived from the land holdings of the private 

landholder; 

(c) to participate in the capital growth of the land holdings of the private landholder; 

(d) to participate in the proceeds of sale of the landholdings of the private landholder;  

(e) to receive any amount determined by paragraphs (a) to (d) above; or 

(f) to acquire any entitlement described above. 

The interest acquired under an economic entitlement is the proportion of the economic benefit 

that the person is entitled to receive or acquire.  

Although the explanatory memorandum states that s 81 is an anti-avoidance mechanism, the 

inclusion of economic entitlements represents a drastic and capricious widening of 

arrangements that fall within the landholder provisions.  Conceivably, duty will have to be paid 

on entitlements that are difficult (and costly) to value and which may not eventuate.   

The explanatory memorandum provides an example of how wide-reaching the economic 

entitlements provisions can be:  

A landholder that is a private unit trust scheme owns a significant parcel of land in 
Melbourne in respect of which it has obtained planning approval for three residential 
towers.  However, the landholder has neither the means nor the expertise to undertake 
this development.  In order to proceed with the development, the landholder has entered 
into an arrangement with Company A under which Company A has agreed to fund and 
oversee the development of the residential towers. Under the arrangement, Company A 
is granted a power of attorney that allows it to act on the landholder’s behalf to the extent 
necessary to develop the towers, including the power to sell all the apartments on behalf 
of the landholder and to receive and use the proceeds of sale to cover costs associated 



S A Tisher 
Barrister‐at‐Law 

State taxes – What’s new?
Geelong Law Association

8 November 2013

_______________________________________________________________________ 

  7

with the development (including borrowing costs). After the payment of costs, any 
remaining profits are to be shared between Company A and the landholder, 70:30. 
Although Company A has not obtained any interest in the landholder or in the land itself, 
it will be regarded as having acquired an economic entitlement, being the right to 
participate in the profits derived from the land holdings of the landholder. As Company A 
has obtained 70 per cent of this economic entitlement, it will be taken to have made a 
relevant acquisition of a 70 per cent interest in the landholder. 

The inclusion of economic entitlements of 50% or more as a relevant acquisition is likely to 

render many arrangements dutiable that were not previously.  There is a real prospect it could 

result in fewer such arrangements and accordingly fewer developments in Victoria.  

Tracing of interests 

The law relating to tracing of interests through linked entities has not materially changed from 

the land rich provisions. 

Land of other entities will be attributed to the landholder if the landholder would ultimately be 

entitled to 20% of the property of a linked entity, in the event that all linked entities were wound 

up: s 75(4).   

By way of example, assume company A owns 45% of company B and company B owns 45% of 

company C, which owns land in Victoria valued at $10,000,000.  Under the new constructive 

ownership provisions, $2,025,000 of the land owned by company C would be traced and 

included in the value of land owned by company A.  This is on the basis that company A would 

be entitled to 20.25% of the land from company C were companies B and C, as linked entities, 

to be wound up.   

As with the land rich provisions, note that the 20% test depends on the landholder’s entitlement 

to the property and not specifically on its shareholding or unit holding.   

It may be difficult for minority shareholders to obtain a clear picture of the land holdings of the 

entity it has a minority investment in.  This in turn makes compliance with the law both difficult 

and expensive.  

Tracing of land holdings through discretionary trusts 

Generally, a beneficiary (or object) of a discretionary trust does not have an ascertainable 

interest in the assets owned by the trustee.  
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Pursuant to the Duties Act, a person is taken to be a “beneficiary” for the purposes of the Duties 

Act when, by the terms of a discretionary trust, capital the subject of the trust may be applied 

(section 76(1) of the Duties Act): 

(a) in the event of the exercise of a power or discretion in favour of the person or class; or 

(b) in the event that a discretion conferred under the trust is not exercised. 

 A “beneficiary” of the trust is taken to own the property the subject of the trust except to the 

extent determined by the Commissioner: s 76 of the Duties Act.  The circumstances in which the 

Commissioner will exercise his discretion to determine that a company or trust’s entitlement to 

the land of a discretionary trust is less than 100% is set out in DA.059. The main factor that the 

Commissioner will consider is the company or unit trust’s entitlement to capital upon the vesting 

of the trust, even if this is not contemplated at the time of the determination. Other factors 

include: 

 the likelihood of the company/unit trust scheme receiving any of the capital of the 

discretionary trust having regard to the intention of the settlor/trustee to vest the property of 

the trust in the company/unit trust scheme;  

 the use of the land of the discretionary trust and whether the trust or its land forms part of a 

business structure or activity involving the company or unit trust scheme; and 

 evidence of historical capital distributions made by the trustee of the discretionary trust.  

Where there have been no capital distributions, the Commissioner may consider evidence of 

past income distributions to determine the extent of a company and/or unit trust scheme’s 

entitlement. 

These considerations do not differ materially from those that were applicable to the land rich 

provisions.  The author remains of the view that the factors considered of primary importance by 

the Commissioner’s are inappropriate.  That is, it is impractical for the primary emphasis of the 

Commissioner to be on the landholder’s entitlement to capital upon the vesting of the trust.  The 

vesting of a trust may be several decades away from the relevant transaction and lack any real 

nexus or relationship to who truly benefits from the discretionary trust or for whose benefit it is 

being administered at the time the transaction occurs.  Similarly, the identification of interim 
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capital distributions as a relevant consideration is similarly misconceived; capital distributions 

are typically infrequent and ad hoc.  They may not be indicative of who benefits from the trust at 

the time a relevant acquisition is made. 

The author considers that a more accurate inquiry would be to conduct a “pattern of 

distributions” test of income (rather the capital) of the trust to ascertain who truly benefits from 

the trust.  Although this is a factor that may be considered, it is not a primary consideration.    

Rates of duty 

As was the case with the land-rich provisions (post 2004), the landholder and the person who 

makes the relevant acquisition are jointly and severally liable to pay duty imposed by the 

landholder provisions.  If a relevant acquisition is made, either or both the person who made the 

acquisition and the landholder must prepare and lodge an acquisition statement with the 

Commissioner within 30 days of the relevant acquisition.  

A relevant acquisition is ordinarily charged with the same conveyancing rates of duty that apply 

to land transfers under Chapter 2 of the Duties Act.  Where a relevant acquisition is made as a 

result of an acquisition that is of itself a significant interest, duty is calculated by multiplying the 

unencumbered value of the landholder’s landholdings by the percentage interest acquired.  

Conveyancing rates of duty are then applied to the result. 

However, where a relevant acquisition is made by several purchases over three years, duty is 

charged at conveyancing rates on the aggregate of the amounts, separately charged.  This may 

be important if the value of the land has changed during that time since each acquisition will be 

charged separately.  

Where a relevant acquisition has been made in the landholder and a further acquisition is made, 

duty on the further interest is calculated by determining the duty that would be chargeable on 

the total interest (current plus prior interests) and subtracting from that amount that duty that 

would be chargeable in respect of the prior interests. This ensures that the deduction for the 

prior interest is calculated having regard to the dutiable value of the property at the time the 

further interest is acquired. 
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Where a relevant acquisition is made in a public landholder (listed company or trust), duty is 

charged at a concessional rate of 10% of the duty that would be chargeable for a transfer of all 

of the Victorian landholdings of the landholder.  This is the case even if an interest of less than 

100% in the landholder has been obtained. Note that if the public landholder has been listed for 

less than 12 months, the rates applicable for relevant acquisitions in private landholders apply.  

The duty is calculated having regard to the dutiable value of the landholdings at the date of the 

relevant acquisition.  If a further interest in the public landholder is acquired, no further duty is 

payable.  

In a ‘concession’ to the taxpayer, the phasing in range for calculating duty has been extended 

from $1m to $2m (instead of $1.5m).  Accordingly the duty charged on a relevant acquisition in 

a landholder that has dutiable property of $1m to $2m will be lower than it otherwise would be 

under the landholder provisions.  

Exemptions 

With one notable exception (see ‘just and reasonable’ exception removed below), the 

exemptions applicable to the landholder provisions mirror those applicable for the land rich 

provisions.  The provisions provide that the acquisition of an interest in a landholder is an 

exempt acquisition if the means by which the person acquired the interest would have resulted 

in no duty being payable under Chapter 2 of the Duties Act. 

Further, the acquisition of an interest in a landholder is an exempt acquisition if the interest was 

acquired in the person’s capacity as a receiver, trustee in bankruptcy, liquidator or an executor 

or administrator of the estate of a deceased person.  The acquisition of an interest in a 

landholder is also an exempt acquisition if acquired solely as the result of making a compromise 

or arrangement with the landholder’s creditors under Part 5.1 of the Corporations Act, or if 

acquired solely  from a pro rata increase in the interests of all unit holders/shareholders in the 

landholder.  

‘Just and reasonable’ exception removed 

A significant departure from the land rich provisions is the omission of the “just and reasonable” 

exception formerly contained in s 85(2).  Unlike other jurisdictions, the just and reasonable 

exception has been replaced with an “anomalous duty outcome” - described as a concession 
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rather than an exemption.  This concession is limited to where the duty payable (under the 

landholder provisions) is greater than the duty that would be payable under Chapter 2 of the 

Duties Act had the subject of the relevant acquisition been a transfer of the land of the 

landholder to the person.  The author considers that the application of the “anomalous duty 

outcome” will accordingly be infrequent.  

The “just and reasonable” discretion in the former land rich provision had proved to be a thorn in 

the side for the Commissioner.  In the author’s opinion, this was because courts rejected the 

Commissioner’s views of how the “just and reasonable” discretion ought be construed.  In 

Challenger Listed Investments Ltd v Commissioner of State Revenue [2010] VSC 464, Pagone 

J rejected the Commissioner’s contention that the discretion should be applied narrowly in 

situations where application of the land rich provisions produced a result that was “anomalous 

or abnormal”.  As His Honour stated: 

“It is not appropriate for the Commissioner to substitute some other test for that which the 
legislature has chosen as the basis upon which the taxpayer may be treated favourably or to 
narrow the breadth of the statutory inquiry which is called for. It is clear from the 
Commissioner’s reasons, and from his failure before me to justify the exercise of the discretion 
on any other basis, that application of s 89C to the facts in question on the basis that it was “not 
anomalous or abnormal” was seen by him as a limitation on what would otherwise have been a 
broader inquiry for a consideration of whether to exercise the discretion conferred by s 85(2)”. 

The rejection of the Commissioner’s views of how the discretion ought be construed led to the 

Commissioner losing some cases.  Most recently, in Commissioner of State Revenue v STIC 

Australia Pty Ltd [2010] VSC 608 the Commissioner appealed a finding by VCAT that although 

a significant interest in a trust had been acquired, there had been no change in beneficial 

ownership and that in those circumstances it would not be “just and reasonable” to apply the 

land rich provisions.  The Commissioner’s appeal to the Supreme Court was rejected; Davies J 

stated that whether there had been a change in beneficial ownership was “an entirely relevant 

consideration” in exercising the discretion conferred by s 85(2). 

Unhappily for the taxpayer, the expression “anomalous duty outcome” now appears to be a 

legislative expression of how the Commissioner contended - unsuccessfully - that the “just and 

reasonable” discretion ought be construed.    
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Long term leases – unresolved issues 

Amendments to the Duties Act in 2009 radically altered the duty landscape in relation to 

leasing.  Leasing duty in Victoria was abolished in 2001; prior to the 2009 amendments 

(retrospective to 21 November 2008), the granting of a lease in Victoria was not subject to duty 

unless it contained a covenant or agreement for the future transfer or sale of the land.  

A practice emerged of granting long term leases that conveyed benefits tantamount to owning 

the land outrightly.  To counter this, the Duties Amendment Act 2009 was introduced and 

passed.  Although the explanatory memorandum states that normal commercial leases for 

which market rent is payable, with no premium should not be affected, a compelling argument 

that the provisions go far beyond this. 

The Duties Act has, since 21 November 2008, imposed duty on the granting of a lease for which 

any consideration other than ‘rent reserved’ is paid (or agreed to be paid) or on the transfer or 

assignment for which any consideration is paid or agreed to be paid, either in respect of the 

lease, transfer or assignment or in respect of:  

 a right to purchase the land;  

 a right to transfer the land;  

 an option to purchase the land or an option for the transfer of the land;  

 a right of first refusal in respect of the sale or transfer of the land; or 

 any other lease, licence, contract, scheme or arrangement where the lessee (or an 

associated person) obtains any right or interest in the land other than the leasehold estate.1 

The expression ‘rent reserved’  means the rent paid or payable during the term of the lease and 

any amount paid or payable for the right to use the land under the lease.  It includes by way of 

example rates, charges, taxes, maintenance, utilities, legal costs required to be paid by the 

lessee on behalf of the lessor in relation to the grant of the lease, insurance premiums, 

marketing costs and car park contributions: s 3(1).  

                                                            

1 See ss 7(1)(b)(v) and (va) of the Duties Act 2000. 
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Importantly, where the lease is dutiable, the dutiable value is assessed on the greater of the 

amount of consideration (or value of non-monetary consideration) other than the rent reserved 

or the unencumbered value of the land that is the subject of the lease: s 20(1).  It is this aspect 

of the lease provisions that is particularly menacing – the payment that triggers duty will often be 

much smaller than the value of the land.  

A surrender of a lease should not attract duty unless the lease is of a type stated within ss 

7(1)(b)(v) and (va).     

It is unclear exactly what the term “rent received” and in particular, “…any amount paid or 

payable for the right to use the land” encompasses.  It is not apparent whether payment for the 

purchase of a fit out or other capital costs in constructing improvements is included in ‘rent 

reserved’.  Further, there is no minimum lease term required for the provisions to operate.  Nor 

do the provisions draw any distinction between commercial or residential leases.  Finally, it 

should be noted that duty could conceivably be imposed on both a lease and an agreement for 

a lease, since the term lease includes an agreement for a lease.  

The legislation contains some exemptions.  These include: 

(a) s 7(3AA) which excludes the grant, transfer, assignment or surrender of a lease creating 

or giving rise to a residency right in certain retirement villages; 

(b) s 7(3AAB) which excludes leases granted as a result of the exercise of an option for a 

further term where the option was provided for by a lease granted before 21 November 

2008 and the lease required the payment of consideration for the option; 

(c) all existing exemptions and concessions applicable to dutiable transactions under 

Chapter 2 of the Duties Act: see ss 32Y, 38B, 41B, 50B, 57G(2) and 58(3); 

(d) leases involving a site or caravan in certain caravan parks, provided the caravan is used 

or intended to be used as the principal place of residence of the lessee/intended lessee: 

s 49; and 

(e) the transfer of land to a lessee, transferee or assignee or the enlargement of a term into 

fee simple under section 153 of the Property Law Act 1958 (Vic), provided duty was paid 
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under the lease provisions in respect of the grant, transfer or assignment of a lease over 

the land, will not trigger duty.   

Some assistance as to how these provisions will be construed and applied by the Commissioner 

may be deduced from ruling DA.052.  In the ruling, the Commissioner confirms that the mischief 

being addressed is where the transferee, assignee or an associated person acquired valuable 

rights and/or benefits in relation to the underlying land, typically, the right to acquire, develop 

and sub-lease the underlying land.  In determining whether a lease is dutiable under ss 

7(1)(b)(v) and (va), the Commissioner states that he will have regard to the following factors: 

 the nature of circumstances of the transaction as a whole; 

 the nature and value of the rights and benefits acquired under the leasing arrangement, 

including the ability of the lessee, transferee or assignee (or associate) to generate profit 

rental from the underlying land; 

 the consideration paid or agreed to be paid in respect of the lease or in respect of a right to 

acquire the underlying land; 

 the rent payable under the lease and whether it is market value; and 

 the term of the lease and the ability of the lessee, transferee or assignee to extend, renew or 

continue in its possession of the land. 

Note that “consideration” is not defined in the Duties Act; the Commissioner considers that it 

may include non-monetary consideration: see DA.053. 

The Commissioner states that the lease provisions will not apply to ordinary and residential 

leases which only require the payment of rent.  He also states that lease provisions will also not 

apply to a transfer or assignment of an ordinary commercial lease for which nominal 

consideration is paid as part of a bona fide sale of a business which is conducted on the leased 

premises.  However, a different position may be taken if the lease contains a right to acquire the 

property during the term or on expiry of the lease. 

It is submitted that the provisions have the potential to encroach on ordinary commercial 

dealings, despite the stated intention not to do so.  Some limited comfort may be deduced from 
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DA.052 – by way of illustration, see Example 4 where the Commissioner concludes that the 

payment of a premium by a prospective tenant to secure a commercial lease (and no other 

rights) will not attract duty.  However, greater certainty of the operation of the law ought come 

from the law itself; taxpayers should not have to rely on the Commissioner’s rulings to ascertain 

whether they will be subject to duty.   

Given the uncertain state of the law in this area, it is prudent to obtain a private ruling if there is 

any concern about whether a transaction in relation to a lease will be dutiable.   

Duty implications of assignments and nominations 

The law relating to sub-sales and the infamous prospect of double duty, has, since 2005 been 

regulated by Part 4A of the Duties Act.  Apart from further amendments in 2008, they have not 

been the subject of significant amendment.  Nor have they been the subject of extensive 

litigation since the 2005 re-write. 

Duty will be charged as two transactions in the following situations: 

(a) transfers involving additional consideration; 

(b) transfers involving land development; or 

(c) certain transfers resulting from options. 

Additional consideration 

Pursuant to ss 32B and 32C, if a vendor enters into a contract to sell or transfer property to a 

person, and subsequently transfers the property to another purchaser (“the subsequent 

purchaser”) who gives additional consideration in order to obtain the transfer right, duty will be 

charged separately on: 

(a) the “dutiable value” of the sale contract as if it had been completed by the first 

purchaser; and 

(b) the “dutiable value” of each subsequent transaction namely, the greater of the 

consideration given or agreed to be given under the sale contract and the market value 

of the property on the open market, free from encumbrances.  The expression 
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“additional consideration” is, in essence, defined to mean any consideration given or 

agreed to be given by the subsequent purchaser (or an associate) that exceeds the 

consideration given or agreed to be given to the vendor by the first purchaser under the 

sale contract. 

Where duty is charged over two transactions, it will be payable by the first purchaser in respect 

of the initial sale contract and by the subsequent purchaser in respect of the subsequent 

transaction. 

One development of significance since 2008 is the extension of Part 4A of the Duties Act to 

‘parallel arrangements’.  Prior to the amendment of the Duties Act, it was common practice for 

home builders to purchase land, locate a further purchaser, who wished to build a home and 

enter into a building contract with that further purchaser.  Where this occurred, the builder did 

not pay duty.  By virtue of amendments made by the State Taxation Acts Amendment Act 2012, 

this is no longer the case.  

Pursuant to s 32B(4), a ‘parallel arrangement’ essentially targets a subsequent purchaser 

(home buyer) who obtains a transfer right in respect of vacant land from a first purchaser 

(builder) where the subsequent purchaser, before, at the time or within 12 of obtaining the 

purchase right, enlists the builder's services to build a home on that vacant land.  In a parallel 

arrangement, the right of the subsequent purchaser to obtain a transfer of the property is linked 

to the entry of that purchaser into a building contract with the builder.   

With effect from 28 June 2012, where a parallel arrangement exists, duty will be imposed on the 

transaction between the developer and the first purchaser (builder), and then on the transaction 

between the first purchaser (builder) and the subsequent purchaser.  This is achieved by 

treating the consideration paid by the subsequent purchaser under the building contract as 

additional consideration and by the nomination to the subsequent purchaser as a sub-sale. 

The rationale is to ensure that the first purchaser builder pays duty on the value of the land the 

subject of the sale contract. The impact of this development is likely to cause many developers 

to re-think entering parallel arrangements.  

It should also be noted that the State Taxation Acts Amendment Act 2012 also substituted 

section 24(2) of the Duties Act 2000 to replace the Commissioner’s discretion not to aggregate 
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certain dutiable transactions with an exception from aggregation for vacant land purchased by 

home builders.  New section 24(2) provides that dutiable transactions are not to be aggregated 

if the Commissioner is satisfied that: 

 the dutiable property the subject of the transactions is vacant land; and 

 the transferee is a home builder.  This duty exception is only available for a builder who is 

registered as a domestic builder under the Building Act 1993 and is a builder within the 

meaning of the Domestic Building Contracts Act 1995; and 

 the transferee intends to construct residential premises on the vacant land for the purpose 

of selling that land to the public. 

Removing the Commissioner's "just and reasonable" discretion in the existing section 24(2)and 

introducing this specific exception from aggregation is intended to provide certainty for 

taxpayers as to the dutiable transactions that will not be aggregated. 

Transfers involving land development 

Duty will also be charged as two transactions if a vendor enters into a contract to sell or transfer 

the property to a person and the vendor transfers the property or any part of it to a subsequent 

purchaser and after the first sale contract is entered into but before the property is transferred, 

land development occurs in relation to the property (or part of the property). 

The expression “land development”, in relation to land, is essentially defined (s 32A) to mean: 

(a) preparing a plan of subdivision of the land or taking any steps to have the plan 

registered under the Subdivision Act 1988; 

(b) applying for or obtaining a permit under the Planning and Environment Act 1987 in 

relation to the use and development of the land; 

(c) applying for or obtaining a permit or approval under the Building Act 1993 in relation to 

the land; 

(d) doing anything in relation to the land for which a permit or approval would be required; 

and 
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(e) developing or changing the land in any way that would lead to the enhancement of its 

value. 

If land development does occur after the initial sale is entered into but before the land is 

transferred to the subsequent purchaser, duty will be charged as two transactions in the same 

way as if additional consideration was given. 

Transfers resulting from options 

Duty will be charged as two transactions if: 

(a) a vendor grants an option to or is granted an option by a person; and 

(b) a subsequent purchaser obtains the right or assumes the obligation to enter into a 

contract of sale of the property (or any part of it);  

(c) after the option is granted but before the property or any part of it is transferred, “land 

development” occurs in relation to the property (or any part of it); and 

(d) the vendor transfers the property or any part of it to the subsequent purchaser. 

Where the requirements above are satisfied, duty is charged separately on: 

(a) the dutiable value of the option; and 

(b) the dutiable value of each subsequent transaction. 

The dutiable value of the option is, in essence, defined to be the greater of the consideration 

that would be required to complete the sale or transfer contemplated by the option and the 

market value of the property if it was sold on the open market free from encumbrances.  Where 

duty is to be charged in this scenario, duty will be payable on the dutiable value of the option by 

the person who is entitled or obligated to enter a contract of sale for the property and on the 

dutiable value of the subsequent transaction, by the subsequent purchaser. 

Exemptions 

All of the exemptions and concessions in Chapter 2 of the Duties Act apply above.  Duty 

pursuant to Part 4A is also not chargeable in the following circumstances: 
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(a) in the case of a sale contract or option, the first purchaser is either a relative of the 

vendor acting on the relative’s own behalf or a trustee of a fixed trust, the only 

beneficiaries of which are relatives of the vendor; 

(b) in the case of a subsequent transaction, the subsequent purchaser is a relative of the 

first purchaser acting on the relative’s own behalf or a trustee of a fixed trust, the only 

beneficiaries of which are relatives of the first purchaser.   

The term “relative” is defined in section 3 of the Duties Act. 

Beneficial interest - developments 

Finally, it is noted that the Duties Amendment Act 2009 introduced a definition of “beneficial 

ownership” and “change in beneficial ownership” into s 7(4) of the Duties Act.  As is stated in the 

explanatory memorandum, these changes are also a response to the decision in Trust 

Company of Australia Ltd (atf the Clayton 3 Trust) v Commissioner of State Revenue [2007] 

VSC 451, which raised uncertainty in relation to the application of the charging provision under 

section 7(1)(b)(vi). Critically, in Trust Company, Mandie J held that, having regard to the 

relevant trusts in question, the beneficiaries of neither trust could be regarded as the beneficial 

owner of the relevant land and that since no person could be so identified, there could not be 

any change in beneficial ownership. 

It is intended that the amendments will clarify the operation of this provision in accordance with 

the underlying policy intent. 

The expression “beneficial ownership” is defined to include, but is not limited to, ownership of 

dutiable property by a person as trustee of a trust.  The expression “change in beneficial 

ownership” is defined to include, but is not limited to— 

 the creation of dutiable property; 

 the extinguishment of dutiable property; 

 a change in equitable interests in dutiable property; 

 dutiable property becoming the subject of a trust; 
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 dutiable property ceasing to be the subject of a trust. 

The amendments made by the Duties Amendment Act 2009 should be considered in any 

transaction where duty is relevant.  In particular, they may be applicable where the land rich 

provisions are not, for example, if a company does not hold its interest in property beneficially 

(rather as a nominee or manager of a partnership). 
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