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NOISY NEIGHBOURS??
The Public Health and Wellbeing Act 2008 (Vic) (PHWA) s.194 was employed by the City of Port
Phillip in relation to excessive noise coming from an old house in Ripponlea. The behaviour of the
people creating the noise and nuisance was described by the Magistrate at first instance as
‘appalling’. The respondents to an improvement notice issued by the Council appealed the issue of
the notices to the Magistrates Court. The Magistrate affirmed the improvement notice and the
respondents then appealed to the Supreme Court. (Hallett v City of Port Phillip S Cl 2014 02225)

The subject property was used for parties and band performances, and was a venue for live music. A
ramp in the backyard of the property was used for skateboarding. There was no doubt in the Court’s
decision that the rights of neighbours had been ignored and that the owner of the property (a
Company) and its sole Director had a responsibility as landlord to prevent the behaviour.
The questions of law which were referred to the Supreme Court considered the nature of the
appeal. The Court determined that an appeal under s. 208 of the PHWA required a de novo
reconsideration of the Council’s decision to issue the improvement notices. Relevant evidence that
could be tendered included events occurring since the improvement notices were issued; such as an
order of VCAT giving possession of the property to the landlord, which had occurred prior to the
Magistrates Court hearing. The Magistrate had erred in his interpretation of s 208 and the nature of
the appeal that it created.
On the question of whether the Council had to give the respondents notice of the allegations and a
fair opportunity to be heard, the Court found that the principles of natural justice were not excluded
by the terms of the PHWA. Those principles apply unless excluded where a decision adversely
affects the interests of a person. The Magistrate erred in finding that there was no obligation to
inform the appellants of the allegations against them and give them an opportunity to respond
before the improvement notices were issued.
This is a useful decision for Council’s exercising powers under the PHWA. Of note was the failure of
the process server to establish that the improvement notice had been left at the respondent’s usual
or last known place of residence with a person on the premises.
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