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TERMINOLOGY AND HELPFUL HINTS 

 

SHEEP 

 Ewes – female adult sheep. 

 Ram – male adult sheep that has not been castrated. 

 Wether – castrated male sheep. 

 Hoggets are sheep from 7-14 months of age.   

 Two tooths are 1 year old with 2 permanent incisors.   

 Four teeth are 2 year old with 4 permanent incisors. 

 Sheep get 2 teeth per year until they are approximately 4 years old. 

 A “full mouth” is a sheep with 8 permanent incisors -  ie. an old sheep. 

 A “cracker” is the terminology for an old sheep that has started to lose teeth.    

 Weaners are sheep weaned from their mothers around 12-16 weeks of age. 

 ASBV = Australian Sheep Breeding Values = the genetic potential of a specific 

sheep’s progeny.  That means that sheep can be ranked by weight, by micron. 

 

WOOL 

 A Mic or um – A mic or um,  is the terminology for measuring wool.  A micron or um 

is one millionth of a metre used to measure the diameter of wool fibre.   

o 14-17 mic/um = super fine merino,  

o 17-20 mic/um = medium/super fine merino, 

o  21-23 mic/um = strong merino,  

o 23+ = fine cross breed, 
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o  26+ = medium cross breed, 

o  27+ = coarse cross breed.  

 23 mic/um + sheep tend to be better prime lamb mothers than super fine or 14-17 

mic/um.  The reason, they are heavier or bigger.  Conception rates are higher and 

they  will produce more milk.  In any breed the heavier the body weight at mating will 

give more likelihood of twins.  

 A lot of farmers, especially sheep, rate their profitability by the return they get per 

head.  This is fallacious and inaccurate.  Whatever enterprise, sheep included, it is 

always GROSS MARGIN ( GM) that counts when determining profitability. 

 As  a general rule  the top 20% of the most profitable farmers in any enterprise seem 

to be twice as profitable as the bottom 20% 

 

CATTLE 

 Cow is an adult female. 

 Calf is either a male or female calf that is still suckling from the mother. 

 Bull is a male that has not been castrated. 

 Steer is a castrated male. 

 1 dry cow not in calf is equivalent to 8-10 DSE depending upon size. 

 1 weaned calf is equivalent to 6 DSE.  

 1 cow with calf at foot, that is a calf that is still suckling, is equivalent to 14 DSE. 

 

 

ANIMAL TERMINOLOGY 
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 DSE is what is known as a dry sheep equivalent.   

 1 DSE = a 50 kilogram wether, whereas 1 spring lambing ewe = 1.5 DSE where the 

sheep is mainly for wool purposes 

 1 ewe which is having a prime lamb, which is mainly for human consumption 

purposes = 2 DSE.  That is, that particular ewe will require twice as much feed as 1 

x 50 kilogram wether. 

 An example of how a DSE rating can be used is if a property runs 10,000 DSE a 

property valuer might say that the district average for that district may be 300 DSE.  

This makes the property worth $3 million dollars plus capital improvements.   The 

valuation all reverts back to the DSE’s carried in respect of that particular property. 

 

CROPS  

 Crops requiring fertilizers and the most common fertilizers are:  

N=Nitrogen 

P=Phosphorous 

K = Potassium 

 or what is commonly known as  NPK 

 Band seeding – This is when fertilizer and seed  are sown together through special 

outlets on the seed driller.   

 DD or direct drilling – This is where the crop is put into the ground without any prior 

ploughing. 

 Interest paid on financial overheads are higher for cropping farmers than grazing 

enterprises due to the high expenses involved in depreciation of machinery. 
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WATER 

 M/L – megs or megalitres which is the equivalent of 1 million litres.  

 A growing poppy crop will need 2-3 meg per hectare whereas wheat only need 1.5-2 

meg per hectare.   

 Water rights could entail the following : 

o An entitlement to permanent ownership; 

o An entitlement to one year’s ownership on terms; 

o A specific amount of water traded to or from one person to another. 

 On average the cost of water is as follows : 

o An entitlement to permanent ownership - $1,200.00 per meg 

o An entitlement to one year’s ownership – approx. $200.00 per meg 

o A specific amount of water traded to or from one person to another – usually 

$80.00 per meg. 

 

UNITS OF AREA 

 1ha or 1 hectare or 2.47 acres.  

 1 hectare = 100 metres x 100 metres square. 

 

PLANT & MACHINERY 

 Drill – sows seeds. 

 Discs – an offset disc can plough ground and can cultivate. 

 Header – harvests crops. 
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 Baler – harvests bales. 

 Spray rig – spraying unit. 

 Trailing spraying unit – the bigger type of spray unit for larger areas 

 

ENTERPRISE TERMS 

 Gross margin, GM, is one of the most important terms and relates to the direct 

enterprise income less direct enterprise costs.  i.e. – if a farmer was growing poppies 

the cost would include the ploughing, the fertilizer, the seed sown, the cartage, the 

harvesting, the spraying, the labour and the irrigation costs BUT not the capital costs 

such as the tractor, the spraying unit or the irrigation unit.   

 Interest paid on financial overheads are higher for cropping farmers than grazing 

enterprises due to the higher expenses involved in depreciated machinery.  

  It should be noted that irrigation capital equipment can depreciate at the rate of 33% 

per annum. 

 The irrigated  GM of poppies  would be approx. $2,500 per hectare. 

  The irrigated  GM of cereal  would be approx. $1,200 per hectare. 

 For dry land, divide that by half. 

 Sheep - wool only $300 per hectare. 

 Sheep - prime lamb $600 per hectare. 

 

HAY 

 On many farms there may be an abundance of hay.  This should always be included 

in any valuation.  Some types of hay are as follows : 
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o Lucerne – this is the top quality hay. 

o Grass Hay – this is the normal hay. 

o Stubble – straw , which is usually the residue left after cereal harvesting 

 In respect of Lucerne hay, depending on the season, the value would be 

approximately $240 per tonne.  This is because it has high energy and protein. 

 Grass hay, approximately $70 per tonne. 

 Stubble hay, approximately $25 per tonne. 

 To give an example of how many bales would be in a tonne, the big round bales that 

one sees in a paddock weigh approximately 600 kilos, or three quarters of a tonne.  

The little square bales weight approximately 35-40 kilos. 

 

DAIRYING 

 In respect of dairying ,usually the most important aspect of the milk  is the butter fat 

content in the milk.   

 Dairying at the present time, after poppies, is probably the most profitable type of 

farming.  To give an example however of costs for setting up, a recent property 

outlaid $5 million to start up a dairy.  The capital costs were distributed as follows : 

o $2 million for water rights; 

o $1.5 - $2 million to build dairy and associated equipment; 

o $400,000 for house for dairy men; 

o balance used for infrastructure such as piping and permanent irrigation. 

 One of the reasons for the big increase in dairying has been the huge demand that 

is emanating from Asia. 
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 Family operated farms usually have a lower cost, particularly in relation to wages. 
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INTRODUCTION 

 This paper discusses some important issues for practicioners and 

counsel alike when preparing a “farming case” for the court. 

I will have attempted to discuss four topics in the short time and 

recommend that you read this paper for a more in depth analysis 

of each topic  

I hope together with Fabian Dixon to provide some practical and useful 

discovery tools during today’s discussion 

I note that two highly regarded judges (now retired) of the Family Court 

have previously written papers on “farming cases”. 
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The first; by The Hon Justice Ian Coleman entitled “Do Farmers need 

Land Rights? Preserving Family Farms and Business Assets in 

Property Proceedings” CLE paper 92/5, College of Law, Sydney, 

1992 

The second was by The Hon Justice Jennifer Boland entitled “Farming 

cases- difficult questions with no easy answers” 13th National 

Family Law conference 2008. 

Both of those writers examined the applicable case law and the 

apparent conflict of the “farmer”, often asset rich but income poor 

and the spouse needing a property settlement that might well 

reduce the farm to a non- viable proposition.  

That is the essence of the issue faced so often in the “farming case”. 

 

  In the past ten years or so Australia has suffered successive drought 

with many states “drought declared”. Governments; both state and 

federal, provided financial assistance to assist farmers survive and 

production continue as best it could.  In the years since Boland J’s 

paper, many a farmer’s lot has not improved and the “family farm” 

might now be burdened with heavy debt. That situation only 

highlights the problems the court has grappled with in the past and 

will continue to grapple with in the future.  
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Farming in Australia is recognized by the ATO as a difficult proposition 

with boom and bust years. Farmers are able to use losses over a 

period of years and “farm deposits” in good years to provide some 

averaging of income in recognition of the boom and bust quality of 

broad scale farming operations. It is not the purpose of this paper 

to delve deeply into the taxation ramifications of farming; suffice to 

say that firstly, “farm averaging” is generally not available to a 

“hobby farmer” and secondly, farming losses might need to be 

viewed in a different manner if the farmer can take advantage of 

the use of those losses in a good year.  

In the final analysis the result for a non -farming spouse might be a 

question of “timing”.  But a good practitioner will be prudent in 

enquiring re the “losses” and the “farm deposits” 

 

GENARAL TOPICS 

1. HAS THERE BEEN A SWING TOWARDS ALLOWING RETENTION 

OF THE FARM BY ONE PARTY 

2. HOW TO CONDUCT YOUR CASE 

3. THIRD PARTY INTERVENTIONS GET IT RIGHT OR LOSE THE 

FIGHT 

4.WHEN IS A FARM A “FARM” THE RISE OF THE HOBBY FARM 

 

1 Has there been a swing towards allowing retention of the farm by 

one party? 

 

The year is 1977, two years after the Family Law Act (1975) (Cmwlth) 

commenced 

The case is SCOTT v SCOTT (1977) FLC 90-251. 
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 Demack SJ held that land used for farming was in a different 

category to the “FMH” (matrimonial home). 

His Honour said  

 “`In my view land which is used for farming purposes and which is essential to the 

production of an income is in quite a different category from land which 

simply provides a place for the family home. If the continued availability of the 

land is essential to one spouse as a place on which to work and produce 

income, in my opinion, any property order affecting such land should not 

affect its production capacity or seriously reduce its income producing 

potential.....”1  

One can read SCOTT for oneself and might conclude today that the wife 

did very badly in that case. 

Indeed in SCOTT the court made a mathematical calculation based on 

minimal wages of the wife’s “contribution” to the farm asset as 

separate and apart from the home on the farm!  

 

 

 Three years later in 1980 Asche SJ in MAGAS & MAGAS (1980) FLC 

90,885, as a member of the full court (the other judges agreeing) 

agreed with the above passage from the judgment of Demack SJ 

but said this; 

 
“I would agree, with respect, with what his Honour there says but with this rider: 

If arrangements can be made which would relieve the spouse who is 

working a farm as a farmer, from selling the farm but at the same time doing 

proper justice to the claim of the spouse who is not living on the farm, then 

of course those arrangements should be made. His Honour, the learned trial 

judge in this case, has arranged things so far as he can to that end. I appreciate 
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that it is not an ideal situation but few of the cases which come before this court 

are. 

If there is no other way to do that which is just and equitable then a sale 

must take place. It becomes an incident of the sad fact that, when two 

persons separate, property which might have given them together a 

reasonable competence will not be sufficient for each when divided. That is 

an inescapable situation and cannot be used as an argument to deprive one 

party of that to which he or she is otherwise properly entitled. The suggestion 

was made that the husband would be placed in a better position if the period of 

repayment to the wife were extended or if the interest which the husband had to 

pay to the wife was reduced. I must admit that I found some attraction in those 

propositions but ultimately I have come to the conclusion that if this court were to 

do so this court would be unduly interfering with the discretion of the learned trial 

judge.2 

In Magas the parties had been married for 18 years, and lived together 

for 3 years prior. They purchased the farm jointly after marriage, 

having “share farmed” the land prior to buying it. It was purchased 

in the name of the Husband and there was one child still “on the 

farm” that the Husband wanted to “provide for”.  

I note that this was not a case of an inherited or gifted farm. 

The wife had been “hands on” on the farm that was a fruit and vegetable 

producing property. 

The wife was living with her mother, was on social security and was 

unskilled.  

                                                                                                                                                                     
1 Demack SJ in SCOTT & SCOTT (1977) FLC 90-251 AT 76,353 
2 Asche SJ in MAGAS & MAGAS (1980) FLC 90-885 at 75,591 
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At first instance the division of the net assets was 50/50 The Husband 

was given four years to pay the wife the bulk of that money with 

an initial payment to be made that would enable the wife to 

accommodate herself and the children. The Husband appealed. 

The appeal failed. 

Query would the wife have got more today than 50/50? The Husband 

was unskilled as well and between them these parties had worked 

hard and they had made a real “go” of their farm. The children 

were “independent” adults but one worked on the farm with the 

Husband 

 

By 1980 there was clear authority to allow a party to try and “hang on” to 

the farm; as long as one was “doing justice” to the other party. It 

is perhaps the underlying and unwritten mindset regarding the 

worth of the productive farm to the nation that in this writers view 

may have been pervasive at the time. 

 

TEN YEARS LATER  

But in 1985 there came a decision of the full court still used today as a 

guideline or pathway to determining a property adjustment. Most 

forget that it was in fact a Farming case; that is none other than 

LEE STEERE & LEE STEERE (1985) FLC 91-626.  



  August 18, 2014 

  7 

Lee Steere was decided after the seminal High court decision of 

MALLET & MALLET3. By now the court was cognizant of the 

requirement not to diminish the role of homemaker and parent by 

elevating that of financial provider above it. Nor was there to be a 

mathematical calculation of the “services” provided by the stay at 

home wife and mother. 

Lee Steere followed Asche SJ in MAGAS. However Lee Steere is 

generally known for and as the case that specifically rejected any 

notion of preservation of the farm as a viable entity at the expense 

of the wife. 

Lee Steere was a case that had inheritance aspects, farming aspects 

and of course the view by the full court on how to go about 

applying section 79. 

It is worthwhile to revisit the facts of Lee Steere;  

 

  

The parties were married for 8 years; the husband was a farmer; 

farming land gifted to him by his father pre marriage and other land 

he held in partnership with other family members pre marriage. The 

land held in partnership was partitioned, one-year post marriage and the 

Husband and the wife established a partnership in relation to some of 

that land and its debts.  

Later in the marriage the assets were transferred to a family trust with a 

trustee company with the H and W as Directors. The Husband was the 

appointee of the trust. On separation the Husband exercised his power 

over the trust to take control of it.  

                                                           
3 Mallet & Mallet (1984) 156CLR 605 (1984) FLC 91-507 
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The wife had a loan account in her favor in the trust for distributions of 

income from the trust to her that she loaned back to it. 

The wife bought minimal assets to the marriage, had worked in clerical 

jobs and had finished year 12 and “attended a University course 

unsuccessfully”. The parties had 3 children that the wife was primary 

care to the children, who were still young at trial. She also assisted on 

the farm, and as is often the case in farming cases that level of 

assistance was disputed by the Husband. 

The accommodation at the farm was less than average with one 

bedroom for the 3 children. The parties’ had ongoing sewerage and hot 

water issues and periodic rat infestations. The “Le Steere’s” were 

certainly not living the life of the “landed gentry”.  

The farming operation was broad acreage in WA with sheep, cattle and 

grain as its fundamental income sources. 

At trial there were two farming properties, stock, plant and equipment 

and a Volvo motor vehicle plus “other small shareholdings” (more 

on this later in “tips”) 

The total assets for division were 680K less some tax and a 

“superphosphate expected purchase”; net assets around 670K. 

The wife at trial was living in housing commission accommodation with 

the three children. She had an old car, her “credit” in the trust and 

some small amount of cash and jewellery. She had debts 

including legal fees of 8.5K; total debt 16K.  

The wife sought 180K; the Husband sought to pay her 70K. At trial she 

got 100K based mainly upon “needs”. 

On appeal the wife received 165K. 

At trial the court found that she had made no financial contribution to the 

farm. The 100K was calculated on the basis of a “reasonable 

house”, car and a bit left over for “other needs” 
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On appeal a number of issues came before the court; including how to 

deal with gifted or initial contributions and how to approach a 

property division under section 79 (that is a matter of some 

scrutiny now given STANFORD V STANFORD4) However the full 

court was asked to deal FIRSTLY with the question of any “special 

rule” applying to “farming cases”; I quote from Lee Steere below: 

“The first question to be considered is whether there is any specific rule 
relating to farming properties which derogates from the usual principles 
applicable as between husband and wife in the adjustment of property 
rights under the Family Law Act…. 

Counsel for the husband referred us to the statement of Demack J. in Scott and 
Scott (supra) FLC at p. 76,353; F.L.R. at p. 206: 

``In my view land which is used for farming purposes and which is 
essential to the production of an income is in quite a different 
category from land which simply provides a place for the family 
home. If the continued availability of the land is essential to one 
spouse as a place on which to work and produce income, in my 
opinion, any property order affecting such land should not affect its 
production capacity or seriously reduce its income producing 
potential.'' 

This statement would seem to imply that unlike the situation where suburban 
homes are the subject of proceedings, orders should never be made which of 
necessity require the sale of farming properties. Such an approach would 
confine the wife's entitlement to such amounts as the farmer/husband could 
raise by way of sale of minor assets or by way of mortgage which would not 
affect the viability of the farm. If the farm is of considerable value as regards 
land but offers little by way of cash flow, as may often be the case, a 
farmer's wife would only receive a fraction of what the suburban housewife 
would be entitled to receive by reason of her contribution and need in a 
comparable case. Such a result could hardly be described as just and equitable 
to the wife unless the husband had other assets available to him from which 
adequate provision could be made. Nevertheless, those remarks received the 
approval of the Full Court in Smyth and Smyth (1977) FLC ¶90-283 at p. 76,519 
per Watson, Emery and Lindenmayer JJ., although in that case it was held that 

                                                           
4 Stanford V Stanford (2012) HCA 52, (2012) FLC 93-518 
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the orders of the trial Judge which provided for the payment in instalments did not 
affect the viability of the farm. 

In our view, the correct principle was laid down by Asche J. in Magas and 
Magas (1980) FLC ¶90-885, a decision of the Full Court on appeal from the 
Family Court of Western Australia. His Honour said there at p. 75,591: 

``If arrangements can be made which would relieve the spouse 
who is working a farm as a farmer, from selling the farm but at 
the same time doing proper justice to the claim of the spouse 
who is not living on the farm, then of course those 
arrangements should be made.'' 

However, his Honour then went on to say: 

``If there is no other way to do that which is just and equitable 
then a sale must take place. It becomes an incident of the sad 
fact that, when two persons separate, property which might 
have given them together a reasonable competence will not be 
sufficient for each when divided. That is an inescapable 
situation and cannot be used as an argument to deprive one 
party of that to which he or she is otherwise properly entitled.'' 

The fact that the subject of property proceedings under sec. 79 is a farm 
may give rise to considerations as to the way and means by which property 
division should be effectuated, a matter which will be discussed later, but there 
is no ``farming case'' exception to the ordinary principles applicable under 
sec. 79 of the Act. Although the Full Court in Magas and Magas (supra) sought to 
distinguish the decision of Demack J. in Scott and Scott (supra) without formally 
overruling it, the approach indicated by his Honour in the remarks earlier cited is in 
our view quite inconsistent with the Act and the view expressed by the Full Court 
in Magas and Magas (supra). 

By the same token it is wrong to approach a farm case on the basis that the 
applicant wife should only receive an amount which adequately meets her 
needs without considering first her entitlement by way of contribution. The 
needs approach was rejected by the Full Court in Albany and 
Albany (1980) FLC 90-905. 
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We must therefore reiterate that in relation to farming properties, as in 
relation to all other assets be they business assets or suburban land, the 
ordinary principles of sec. 79 of the Act apply.5 

 The Husband was ordered to pay the Wife 165K by the Full Court. An 

amount of $70,000 immediately and the balance in two instalments of 

45K each; the first in 4 months, the last in 8 months.  

That in my view shows an important difference in approach to 

“considerations as to the way and means by which property 

division should be effectuated”. 

The full court said this in relation to the “instalment” payments (and 

generally in relation to the argument of the “viability” of the farm 

as against the Wife’s entitlements);  

“His Honour's conclusion in relation to this issue appears at a later passage in his 
judgment where his Honour said: 

``The wife's own witness has indicated that the farm is only 
marginally viable. It is the only livelihood that the husband knows 
and whilst one may argue that he should be required to sell his 
whole property and live on the income and take a position as a farm 
labourer, I do not believe that the contribution by the wife or the 
reasonable needs of the wife demand such drastic action.'' 

The ``drastic action'' suggested by his Honour seems to rather overstate the 
position and hardly represents the only available alternative. After payment in full 
of the orders which we propose the husband would still be left with assets in 
excess of half a million dollars. The considerations to which his Honour 
referred could not have the effect of diminishing the amount to which the 
wife is entitled; it goes, as we have said, mainly to the question of the ways 

                                                           
5 See Lee Steere at 86,075 to 86,076 
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and means in which that entitlement can be met. Obviously the husband is 
entitled to a period of time to order his affairs in the most satisfactory way 
to meet the increased amount. However, this must be consistent with the 
rights of the wife as it is important to her to have available to her as soon as 
practicable sufficient moneys to enable her to more adequately secure the 
present and immediate future position of herself and the three children. 
There are, as counsel for the wife pointed out in the submissions to which we 
have already referred, a number of options of sale of portion of the properties 
and/or borrowing open to the husband.6 

 

Thus by 1985 we knew that:  

1. The approach to “Farming Cases” was to apply the legislation and 

the “ordinary principles of section 79 

2. The case of SCOTT and its apparent elevation of the needs of the 

farmer to farm for income over and above the legitimate expectations 

of a spouse was specifically rejected. 

3. Whilst one often heard the comment “ there is no special category 

of farming cases or special rules” that is, a “headline approach”. The 

full court in LEE STEERE determined that the approach taken by 

Asche J in MAGAS was the correct approach. That was that if 

“arrangements” can be made that leave the farmer who is 

working the farm as a farmer with the farm AT THE SAME TIME 

doing proper justice to the non farming spouse then the court 

will make those “arrangements”.  

                                                           
6 LEE STEERE @ page 80,082 
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4.One could not approach a “farming case” or indeed any other case 

solely on a “needs” approach 

5. There was always going to be a balancing act in the discretion of 

the trial judge as to the “considerations as to the way and means by 

which property division could be effectuated” 

 

The issue then is how those principles have been applied since 1985. 

Before we embark upon that journey let us revisit LEE STEERE and 

indeed the legislative framework of section 79 for a moment. 

 

In LEE STEERE; the full court reminded us of section 79(4) (d) of the 

Family Law Act and its particular relevance to “farming cases”  

Section 79(4)(d) provides, that in considering what order (if any) 

should be made under this section in property settlement proceedings, 

the court shall take into account: 

“The effect of any proposed order upon the earning capacity of 
either party to a marriage” 

 

In LEE STEERE (at p 80,077) the full court said this: 
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“Section 79(4)(d) directs the Court to consider the effect of any 
proposed order on the earning capacity of either party to the 
marriage. This is clearly a relevant consideration where the only or 
major asset available for division between the parties is the asset 
from which one of the parties derives his or her livelihood, whether it 
be a business, a professional practice or a farm. But it is not an 
absolute factor; it is one of several factors to be considered in 
arriving at an order which in all the circumstances is just and 
equitable; sec 79(2). An order which would deprive a party 
substantially of what he or she is entitled by reason of 
contribution would not normally be considered just and 
equitable.”7 

In a “farming case” we often see the scenario of the farm providing 

income of a minimal nature and the farming partner wanting to hang 

on to that asset at any cost (including a just and equitable settlement 

to the non farming partner). It is often the case that the only way that 

the farming partner has ever made income of any sort is by farming. 

It is the weight that is afforded to the various 79(4) factors that make 

this sort of case difficult for all. However, certainly both at first instance 

and on appeal Mr. Lee Steere was given the opportunity to keep the 

farm by a delayed payment arrangement (with interest over eight 

months) 

 

 

A DECADE LATER 

                                                           
7 LEE STEERE @ page 80,077 See also the comments of Baker J, agreed with by Ellis and Coleman 
JJ in the full court decision of ELSEY V ELSEY (1997) FLC 92-727 at 83,799 
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Ten years after Le Steere (and twenty years after the act commenced) 

the Full Court considered the “farming case”; IN THE MARRIAGE OF 

GUTHRIE J AND GUTHRIE JS (1995) FLC 92-647 

 The matter came before the full court when the Husband had 

appealed against the children’s orders and the Wife cross appealed 

against the property orders that divided the parties’ assets 75/25 in 

favour of the Husband 

The parties cohabitation and marriage period totalled 15 years, they 

had 3 children; (aged 3 and twins; aged 1) at trial.  

The Husband had a farm at cohabitation with stock plant and 

equipment and the wife had no assets. Two years after cohabitation 

and one year after marriage the parties entered into a farming 

partnership. Later they established a trust and purchased a second 

property through the trust and the partnership farmed that land. The 

partnership was dissolved after separation and the Husband was a 

sole trader at trial.  

The assets at trial had a gross value of 487K with debts of 293K 

(mostly “farm” debt) 

On any view the net assets were relatively small in todays language 

and percentage adjustments take on far more meaning in those 

circumstances. 
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The wife was in receipt of social security and had the primary care of 

very young children 

At first instance the Wife got 15% for contributions and 10% for 75(2) 

factors. 

On appeal Kay and Purvis JJ allowed the same amount for 

contributions (15%) but adjusted for 75(2) factors allowing 20% 

Fogarty J did not specifically quantify the amount for 

contributions or 75(2) factors; rather His Honour said that had he 

done so, contributions in his view at 15% was too low and should 

have been in the range of 20 to 25% and a 75(2) adjustment at 20% to 

the Wife was “much more likely”.  

However, His Honour was satisfied that “it is the overall discretion 

that needs to be considered”.8 

I pause there to reflect that His Honour might now be considered 

“ahead of his time”, with respect to this view. 

His Honour ultimately agreed with Kay and Purvis JJ that the overall 

division should be 35% to the wife. 

It was argued for the Husband that the Wife could not “double dip” on 

contributions seeking credit both under 79(4) (b) and 79(4) (c) and if 

                                                           
8 See IN THE MARRIAGE OF GUTHRIE J AND GUTHRIE JS (1995) FLC 92-647 at 82-547 
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that was wrong then the Husband should get credit for his financial 

contributions to the welfare of the family.9 

It was argued for the Wife that her contributions under 79(4) (b), 

because of (c) were undervalued.10 

The majority of Kay and Purvis JJ left the percentage contribution the 

same as at trial. Fogarty J would have determined a higher amount of 

20 to 25% for the Wife’s contributions but chose to adjust on an 

overall basis rather than adding up percentages for contributions and 

section 75(2) factors. 

It is worthwhile reading the judgment of Fogarty J in this case. He 

gives an indication that had he used a mathematical approach to the 

contribution and section 75(2) factors he would have come up with a 

much higher figure than that which the Wife eventually obtained from 

the full court. He stood back from that and made the same order that 

the majority did on the basis of identifying a number of factors so often 

relevant in “farming cases”. 

1. Dealing with the initial contribution compared with other 

contributions during the marriage 

2. Dealing with the significant needs at the end of the marriage 

3. The net property is often small (and was in this case relatively so) 

                                                           
9 See GUTHRIE v GUTHRIE @82,553 to 82,554 
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4. Whilst it is desirable to try to allow a party to keep the farm and 

orders can be “moulded” to give a party the opportunity to do so that 

will only occur if such orders do not cause an “inappropriate 

intrusion” upon the legitimate rights of the other party.11 

 

By 1995 we have an indication by a respected member of the Full 

Court that an analysis of the parties respective contributions in a 

relationship of significant length, coupled with section 75(2) factors 

might have lead to a different conclusion overall. However Fogarty J 

used an “overall” approach to reach a conclusion that the adjustment 

made by his learned brothers was the “just and equitable” adjustment 

to be made in all the circumstances. 

 

 

 

 

 

 

 

                                                                                                                                                                     
10 See GUTHRIE V GUTHRIE @ 82,554 
11 See GUTHRIE V GUTHRIE at 82,546 to 82,547 
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INITITIAL CONTRIBUTION OF A “FARM”.  HOW TO DEAL WITH IT 

Whilst the case below was not a “farming case” Murphy J gives a 

significant and convenient analysis of the current law on “Initial 

contributions” and the dilemma for the court in giving weight to same 

whilst not ignoring or devaluing other contributions;  

See Murphy J in KOUPER & KOUPER (no 3) (2009) Fam CA 1080 

paras 139 to 144 repeated below;  

 

139. Attention was focussed upon what the husband asserted were 
significant capital contributions made by him, or on his behalf, at the 
commencement of the relationship. 
140. The Full Court in Williams and Williams (2007) FamCA 
313 discussed a line of authority dealing with what can conveniently be 
called “initial contributions”, including a line of authority in the New 
South Wales Court of Appeal dealing with that issue in the context of de 
facto relationships. The Full Court said in Williams (at para. 26): 

We think there is force in the proposition that a reference to the value of an 
item at the date of the commencement of cohabitation without reference to 
its value to the parties at the time it was realised or its value to the parties 
at the time of trial, if still intact, may not give adequate recognition to the 
importance of its contribution to the pool of assets ultimately available for 
distribution towards the parties. Thus, where the pool of assets available for 
distribution between the parties consists of say an investment portfolio or a 
block of land or a painting that has risen significantly in value as a result of 
market forces, it is appropriate to give recognition to its value at the time of 
hearing or the time it was realised rather than simply pay attention to its 
initial value at the time of commencement of cohabitation. But in so doing, 
it is equally important to give recognition to myriad other contributions 
that each of the parties has made during the course of their relationship. 

141. That said, the crucial task is to assess and weigh all contributions 
of all types: “What is important is somehow to give a reasonable value 
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to all of the elements that go to making up the entirety of the marriage 
relationship”. (Aleksovski v Aleksovski (1996) FLC 92-705 per Kay J). 
142. In a similar vein, the Full Court said in Pierce and Pierce (1999) 
FLC 92 – 844 at 85,881 that: 

It is necessary to weigh the initial contributions by a party with all other 
relevant contributions of both the husband and the wife. In considering the 
weight to be attached to the initial contribution ... regard must be had to the 
use made by the parties of that contribution. 

143. As Nygh J held in G and G (1984) FLC 91-582 at 79,697: 

In my view, despite what was said [by the Full Court] in Norbis, both 
approaches are legitimate unless the High Court rules otherwise provided that 
those who take the global approach heed the warning that the origin and 
nature of the different assets ought be considered and that those who 
favour the more precise approach do not mistake the trees for the forest, 
i.e. add up their individual items without standing back at the end of the 
overall result in the light of the needs of the parties. 

144. His Honour’s sentiments were specifically approved by the High 
Court in Norbis v Norbis [1986] HCA 17; (1986) 161 CLR 513 (at 523 
per Mason and Deane JJ). Their Honours went on to say (at 524): 

The Family Court has rightly criticized the practice of giving over-zealous 
attention to the ascertainment of the parties’ contributions, and we take 
this opportunity of expressing our unqualified agreement with that 
criticism, noting at the same time that the ascertainment of the parties’ 
financial contributions necessarily entails reference to particular assets in 
the manner already indicated.12 

Murphy J’s words in that case where somewhat prophetic of the Full 

courts decision in BEVAN V BEVAN  (2013 Fam CAFC 8/8/2013 at 

para 72 where the court, following on after STANFORD V 

STANFORD (2012) FLC 93-518 (2012) HCA 52 discussed and 

                                                           
12 See Also Murphy J in CHALLEN & CHALLEN (2007) FMCA 1292 at para 27 (and the references 
thereto) 
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dismissed the use of the oft “arid discussion of the “stage in the 

process” at which “ “adjustments” are permissible”13 

 

 BACK TO FARMING:  ANOTHER DECADE ON  (20 YEARS ON from 

MAGAS); 2005 ONWARDS 30 years after the act commenced. 

 
MVB & SDB (2005) FAM CA 389 

The full court upheld an appeal by the Wife against property orders.  

The Parties were married for 32 years and had net assets valued at 

over 2 million at trial. The trial judge divided 62.5% / 37.5% in the 

Husband’s favor. 

At cohabitation the Wife had little assets. The Husband was in the navy 

and had some superannuation and small savings. There was NO farm 

at the start. 

10 Years into the marriage the parties received the H’s parents cane 

farm on “terms” where the parties paid funds for the parents to finish 

building their retirement home and paid the parents 10% of gross sugar 

sales until the parent’s died.  

The farm was valued at the time of transfer to the husband and wife at 

425K.The total payments made to the parents, including those for the 

retirement home, were 130K. The Husband also received an 

inheritance in 1994 of approximately 213K  

                                                           
13 See Bevan V Bevan (2013) Fam CAFC  8/8/13 at para 72 
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There was argument about whether the farm was a “gift” or a transfer 

subject to the payments made but the reality was it was clearly worth 

more than the parties paid for it and had to be considered a 

substantial contribution as was the inheritance.  

 

The full court of Boland J, Kay and May JJ in a joint judgment said that 

the contribution assessment was in error as the trial judge had 

described the cane farm as an “extensive business enterprise” and 

given too much weight to this and not properly reflected the Wife’s 

contributions during such a long marriage including 20 years of 

contributions post acquiring the cane farm.14 

 

On re- exercise the Full court gave the wife 40% for contributions and 

left the adjustment for 75(2) factors at 2.5% in her favor.  

I wonder if the contribution adjustment might have been so high if the 

parties had not made some payment on “terms” for the farm. However it 

was very clear that both had worked hard to develop it. 

Because of the significant dollar figures any alteration of even 2.5% 

affected both parties in a significant manner in the end result. This in 

turn affected the adjustment for section 75(2) factors.  

                                                           
14 See MVB & SDB (2005) Fam CA 389 at 69 
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The parties also had agreed to “split” Defence Forces Superannuation 

of the Husband and the wife had already received a part property 

settlement of around 194K. The wife also agreed that 2.5 % of the cash 

amount owed to her could be paid by the Husband if and when he sold 

the farm or retired. The Husband conceded he could borrow the 

remainder of the funds to pay her out.  

The Husband had the farm and would continue to run it and the wife had 

not worked in paid employment for 30 years.  

The parties were in their mid fifties at trial. 

 

LESSON: IT IS THE DETAIL OF HOW THE PAYMENT IS TO BE 

MADE THAT MIGHT BECOME A CRUCIAL ISSUE 

 

This decision was made in May 2005. Just under two years later 

the full court had to consider another “farming case” 

 

 
WILLIAMS & WILLIAMS (2007) Fam CA 313 

 



  August 18, 2014 

  24 

 This time the Full Court had to consider a shorter 10-year relationship 

where the Husband contributed a property and farming business. The 

full court of Kay J, Coleman and Stevenson JJ had to consider an 

appeal by the Husband who complained that not enough weight was 

given to his initial contributions. The net assets totaled 3.7 Million at the 

end of the marriage. The first instance orders were 57.5% 42.5% in 

favor of the Husband and he wanted another 10%. He did not get it. 

 

The Husband’s father and grandfather before him had held the farm. A 

business was conducted on the farm by the Husband and his father in 

shareholding of a company.  (The Husband later bought those shares 

out) 

At cohabitation the farm and the business  (and some other small 

assets) total worth was just under a million dollars.  The bulk of that was 

the farm. 

In 2004 the farm was sold for 1.7 million and the business 

conducted on it was sold for 1 Million. 

The wife had around 77K of assets at cohab and received 

inheritances during the marriage so her total contribution of funds 

made to an extensive list of assets at separation was said to be 

674K.  

The wife had 2 young children from a prior relationship at cohabitation. 

Vast improvements were made to the production capacity of the 

farm during cohabitation and further land was purchased and the 

parties developed a cattle stud during the marriage 
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The wife did all the “homemaker” tasks and the paperwork and 

accounting for the business 

 

Remember that this decision was after PIERCE V PIERCE 15 

The husband sought to argue on appeal, that the net proceeds of sale 

of farm and business were 1.9 million and that the growth of around 1 

Million in value could be attributed to, in part, improvements financed by 

both parties at around 550K but the balance of 450K should be 

“credited to the Husband as attributable to growth in the value of 

the asset he introduced to the relationship”16 

That argument FAILED 

See discussion at para 31. Put simply THERE WAS NO EVIDENCE 

that could attribute the capital growth simply to market forces. 

 

 The parties had significantly developed the property with new 

sheds and a new home that cost 400K.  The full court commented 

that the approach that the Husband sought did not take into 

consideration all the other contributions 17 

 

                                                           
15 Pierce V Pierce (1999) FLC 92-844 
16 Williams V Williams (2007) FamCA 313 at para 30 
17 See WILLIAMS at para 32 and se HUNT V ZURYN (2005) FLC 93-226 at 79,730 
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The full court gave consideration to the Husband’s contributions AND to 

all the other “myriad of other contributions” and the lack of 

EVIDENCE that would point to the growth in the asset being 

attributed to forces other than the MUTUAL EFFORT of the parties 

and the gains in the Wife’s investments 18 

 

LESSON; never ignore the “other” contributions. 

LESSON; if you want to prove the growth is ONLY due to market forces 

then provide evidence! 

 

 

Another decision at around this time involved a large asset pool; 

 

CROMWELL V CROMWELL (2006) Fam CA 1454  
 

In this case the assets were over 13 million; mainly a farm inherited by 

the Husband during the 13-year marriage. There was one surviving 

young child. The husband was 55 and the wife 44. At trial the Wife got 

17.5% for contributions and 5% for section 75(2) factors. The Husband 

appealed saying 5% was too much. He did not appeal the finding of 

17.5%. The husband had TAX LOSSES of over 800K that he was to 

carry forward and around 125K of those losses would be left after doing 

his 2004 return and that was considered a resource to him (not 

property)  

                                                           
18 See WILLIAMS at para 36 
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The full court of Kay Warnick and May JJ (Kay J with Warnick and May 

JJ concurring) simply said that the trial judge had considered 4 factors in 

relation to the 5%. The reader can read this case at leisure. It is a short 

judgment.  One should note the Husband himself did not dispute 17.5% 

for contributions. HOWEVER it is CLEAR that at TRIAL the court 

considered the issue of the TIME the Husband had to pay the wife 

and the full court quotes the trial judge; 

15. Finally, in par 149, when his Honour was determining the 
manner in which his proposed orders should be carried out, his 
Honour returned to the issue of the tax losses, saying: 

If the husband were to pay one half of the balance of 
the cash to which the wife should be entitled 
approximately $750,000 on or before 1 December 
2006, and the other half on or before 1 December 
2007, the husband would have the opportunity 
during that period to generate substantial income 
from cattle sales with some proportion of that 
income possibly being tax free, and the wife would 
have been paid within a not unreasonable time. 

 
 
It is clear that the court did not place undue pressure 

on the Husband to force a SALE, BUT balanced the 

issue of a forced sale by providing the wife with a 

decent amount of money shortly after trial. 

 

 

 

BABY BOOMERS MOVING AHEAD leaping forward to 2010  
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HIETTE and HIETTE and the issue of LIFE EXPECTANCY 

  
Hiette & Hiette [2010] FMCAfam 379 (20 April 2010) 

 

This was a decision of Sexton FM, as she was then known, in the 

Federal Magistrates court ( now the Federal Circuit Court)  

The marriage was long; 25 years. The Wife was 63 and the Husband 

76. Both were in reasonable health and were pensioners. Assets to be 

determined included two homes; (the farm having been sold), a stallion 

and a Shetland pony! 

The Husband had farming land at marriage and they had both worked 

hard on the farm. There had been some very tough times and during 

those tough times the wife was the person who managed the bank 

and the debt. The Husband simply could not cope. They had sold the 

bulk of the farm and moved into town but it appears from the judgement.  

that they had purchased and retained some other farming land. The wife 

had a son from a prior relationship and he had lived with them for 4 

years during the marriage 

 

Sexton FM was asked to give the wife more for section 75(2) factors 

as she had a longer life expectancy.  The judge did make a very 

small allowance for this. 
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Her Honour determined the division on contributions as 59% to the 

Husband and allowed 1% to the Wife for her life expectancy as 

compared with the Husband.  

There is also an interesting discussion in this case on “retrospective 

valuations” that is worth reading. 

 The year is 2012, what arises?  

 

WHALEN v WHALEN (2012) FMCA fam 849 

Another decision in the then Federal Magistrates court  

The marriage and cohabitation lasted 12 years and the Husband had a 

working farm at cohabitation 

The wife had a pension from her first husband’s death and the parties 

both had children from prior marriages; the Husbands children were 

older and ultimately had little to do with the parties, the wife’s child was 

at boarding school.  

They lived on the farm. The wife received a property from an inheritance 

during the marriage and sold it and she also had a property at 

cohabitation that she also sold. However the farm was the main asset.  

There was no historical evidence as to its worth. The husband also 

received substantially greater inheritances during the marriage. Post 
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separation the Husband helped the wife buy the home she lived in at 

trial. 

The Federal Magistrate found the Husband’s contribution to be 80% but 

found that without an adjustment for section 75(2) the wife would be left 

with minimal income and no “nest egg” and adjusted 5% in her favour. 

The husband was given 60 days to pay the wife the balance owed to 

her on top of the home she had and there were no default clauses (so 

presumably he was in a position to pay the wife out) 

SO WHERE ARE WE AT? 

This writer has not seen in the research for this paper a case where the 

court “forces” a sale unless it is simply inevitable based upon the 

contributions and section 75(2) factors and the ability to finance same 

without prejudice to the party waiting for funds. (Save perhaps the 

appealed decision of Raab & Raab set out later in this paper) 
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THE MORE RECENT DECISION 

BISHOP V BISHOP  (2013) FLC 93-553 

This is a more recent “Farming” decision of the full court of Finn J, May 

and Strickland JJ 

The cohabitation and marriage lasted fifteen years or so from 1982 to 
2007. The Husband had a farm at cohabitation 

The parties had three children born in 1988, 1990 and 1993. 

The parties purchased additional land from the Husband’s mother of 

300 acres for $100,000 in 1988 using $25,000; which the wife had 

received by way of inheritance, and the balance by mortgage.  

They sold the original farm and bought more farming land from the 

Husband’s mother. 

The wife was employed as a schoolteacher.  

The wife had been lent funds by an aunt to buy a house property that 

she lived on at trial. 

In August 2005 the wife received an inheritance from an aunt in 

England in the amount of $227,000, with a further amount of $25,000 

being received in November 2005. These funds were placed in a 

separate trust. (clever move!) 
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At first instance the trial judge had determined  50/50 for contributions 

and the  Husband was unhappy with this because of his initial 

contribution and appealed 

On appeal the husband asserted that the Federal Magistrate erred in 

a number of ways including leaving out the Wife’s recent 

inheritance from the assets to have orders made against and the 

weight to the Husband for his initial contributions in this 23-year 

marriage: 

Whilst much of this case turns on the issue of the treatment of the 

inheritance; the full court notes at paras 30 to 32 regarding the 

different treatment of the inheritance and the Farming land show why 

these two issues, namely inheritance and initial contribution were 

treated so differently  

I repeat those paragraphs below: 

30. It is relevant to mention in this context that counsel for the husband 
endeavoured to persuade us that it was in some way inconsistent, or even unjust, 
that the wife’s inheritance had been effectively quarantined, while the rural 
property which could be traced to an initial contribution by the husband was 
included in the so-called “asset pool”, and that the husband’s contribution of that 
property was ultimately given no greater weight than the wife’s contributions to the 
parties’ property (being property other than her inheritance and both parties’ 
superannuation interests). 

31. The difficulty with such an argument is that although the husband brought 
some rural property (subject to a mortgage) into the marriage, over the 
years of the marriage, that property, and the property subsequently 
acquired with the proceeds of sale of the first property, were used for the 
benefit of the family (as a home and a source of income), with the wife 
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having made significant financial and non-financial contributions to both 
properties. On the other hand, the husband was found to have made no 
contribution to the wife’s inheritance. 

32. His Honour cannot be said to have been wrong in having treated, in what can 
be termed, separate categories, property to which both parties had contributed 
and property to which only one (or perhaps neither) had contributed. Whether 
each party’s contributions to the property to which they had contributed were 
adequately recognised by his Honour is a different consideration, and is one to 
which we will return. 

 

The full court then considered the argument that there was not enough 

weight given to the Husband’s initial contributions.  

They did NOT determine that there had not been enough weight 

accorded to the Husband and said this in comment on the first 

instance decision: 

“58. Having identified all these contributions, his Honour concluded: 

 77. Were it not for the wife’s contributions to the welfare of the family in the 
form of her financial support of [S] post-separation, and the capital 
contributions made by her and referred to at [72] above. I consider that the 
contributions of the husband in the form of the value of [property T] at the 
time the parties married and the Gosper contributions made by the 
husband’s parents (see [62]–[63] hereof) would have required some small 
weighting in the husband’s favour (something of the order of ten percentum 
ie 55/45% in the husband’s favour). But I think that those matters leave me 
in a position where I should regard their contributions-based entitlements 
as being equal. In the context of a 23-year marriage it is not 
appropriate for me to pretend that I am undertaking something 
analogous to an accounting or auditing exercise. The evaluation of 
contributions under s 79 of the Act is an exercise involving a broad exercise 
of discretion. I accept that the evaluation of the contributions-based 
entitlements is an exercise more amenable to mathematical precision than 
the final step in the process — the just and equitable requirement — but it 
is a discretionary exercise nevertheless. It is to be borne in mind that I 
do not consider that there was sufficient evidence before me to 
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enable me to find that the acquisition of [property T] in its final form 
or the acquisition of [property E] were made by the parties upon the 
basis of the purchase prices being discounted by the husband’s 
parents. 

 78. Significant for me in the decision I have come to as to the contributions-
based entitlements of the parties is the view I have taken that both 
parties worked extremely hard throughout the marriage. At the end of 
such a marriage to give additional weighting to an asset introduced at 
the commencement of the marriage in a way that ultimately 
discriminates between all of the contributions the parties made over 
such a long period would be inappropriate. 

59. Before us, counsel for the husband acknowledged that the challenge to this 
finding of equality of contributions must ultimately be one of weight only. While 
we acknowledge that another judge may have made a more generous 
contribution finding to the husband on the basis of his initial contribution to 
the rural property, we are not persuaded, having regard to the limitations on 
appellate interference with discretionary judgments on the basis only of 
weight (as expressed in cases such as Gronow v Gronow (1979) 144 CLR 
513), that our interference with his Honour’s assessment of an equality of 
contribution to the assets (other than the superannuation interests and the 
wife’s inheritance) would be justified. Accordingly, the grounds directed to his 
Honour’s contributions assessment cannot succeed. 

 

 

THIRD PARTY INTERVENTIONS   

GET IT RIGHT OR LOSE THE FIGHT 

 

Often a farming case will involve “deals” one might have thought were  

“done and dusted” between parents and a child during the marriage that 

the child and the parents seek to revisit upon a separation. 
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So-called gifts of land become mere alleged “loans” even when title has 

passed! This, despite the “Presumption of Advancement”. For a useful 

discussion of the Presumption of Advancement see the very recent decision of  

McGuire J. in KYRIAKOS & KYRIAKOS & ANOR [2013] FCCA 1249 (25 

October 2013), particularly at paragraphs 53 to 54 and 62 (and contrast with 

paras 66 to 68.)  

That case is not a farming case but is apposite the discussion below 

regarding COVENTRY & COVENTRY & SMITH. 

 

Of course there are times when the legitimate interests of third parties 

are readily overlooked by one party anxious to obtain the greatest 

financial settlement at the end of the marriage and those cases can be 

complex and expensive. 

There are other cases where some very smart paper work is done to 

move assets out of reach of a spouse after the breakdown of a marriage 

and section 106B of the act becomes highly relevant. 

 

There are smaller cases where “crops” seem to vanish into the hands of 

the “share farmer”  (See TIPS and TRICKS at the end of this paper) 

 

It is important, in my view imperative when advising the Husband or the 

Wife to ensure that any third party interests that are relevant are 



  August 18, 2014 

  36 

explored at the initial stages so that third parties can get their own 

independent advice.  

 

COVENTRY and COVENTRY and SMITH  (2004) FLC 93-184 

The nub of this case was the interpreting of a discretionary trust deed 

and a variation of the deed executed after the marriage breakdown. 

(WARNING BELLS SHOULD BE RINGING!) The marriage was nine 

years and there was one child. The net value of the assets without the 

trust asset was around 2.5 million. The trust was valued at over 25.5 

million! One would not be surprised that the wife sought to set aside the 

variation to the trust, executed post separation, on the basis that the 

variation was made to defeat an anticipated order and or order that 

could have been made (including the trust) pursuant to section 106B 

  

The Husband’s father and mother were in partnership in a number of 

beautiful properties in NSW. Well prior to marriage two companies were 

incorporated and four trusts for the children; the Husband and his three 

siblings; each principal “Cqt’s” (beneficiaries) of the individual trusts. 

The Husbands father died and the Husband’s mother became sole 

trustee of each trust. The Appointor for each trust was the Husband’s 

father and on his death the Husband became the Appointor of his 

particular trust with the usual powers regarding appointment and 

removal of trustee. 
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The trustee under each of the trusts had broad powers. Each was 

essentially the same but no variation had occurred to the other trusts. 

The “husband’s trust” on final distribution was to go to the Husband’s 

children and if none or dead his siblings if he did not survive the 

distribution date. 

At trial the extensive properties were held by one of the two original 

companies but the second company held all of the equity in the first 

company and all voting shares in the first company. 

 The second company had different classes of shares. Some of its 

“voting” shares were held by the trust the Husband was the Cqt and 

Appointor of (“the Husband’s trust”) and the balance of voting shares 

were held by his mother who controlled the second company. In short 

lay terms between the Husband and his mother they controlled the lot.  

Post separation the Husband’s mother executed a deed of variation to 

the trust that in effect “deprived” the Husband of his power to remove 

and appoint trustees and to redefine the distribution date of the trust and 

revoking a provision for default distribution of the income of the trust. 

The husband’s mother was the intervenor in this case. 

This case turned on the interpretation of some of the clauses in the trust 

deed itself including whether the trustee had the power to vary the deed 

in the manner she did. 
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The full court found that the particular clause in the original trust deed 

was a power “insulated from variation” 19. 

The Wife argued that the Husband’s interest in the trust was VESTED 

and not contingent  (See discussion at 53 of COVENTRY). She was 

successful in her argument. The wife got 15 % of the larger amount 

at trial and on appeal on the same basis 12.5% for contributions 

and 2.5% for section 75(2) factors (the 75(2) factors were 2.5% 

because of the large settlement of cash upon the wife). 

 

The variation to the trust and the deed of same was pretty clear in this 

writers view. It was clearly designed to “protect” the assets against the 

wife.  There was also the simple comparison of the other trusts with 

no like variation. 

Not everyone will get a case of such magnitude in his or her practice but 

one wonders if a new industry of  “ farming planning” developed after 

this case! ( or is already thriving!)  

 

 

 

 

 

 

                                                           
19 See Coventry & Coventry & Smith (2004) FLC 93-184 @ 94 
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2006  

 

THE CHILD SEEKING THE FARM 

CUNNEO  & CUNNEO & ANOR (2006) Fam CA 158  

 

This is a decision of the Honorable Justice Ian Coleman at first instance 

in the family court.  

The marriage was long; some 33 years and the parties had a son who 

worked on the farm. The assets at trial were over 4 million and 

there was an issue as to how to divide them that required 

extensive accountant’s advice and evidence. 

The husband sought a division of 60/40 in his favor; the wife sought a 

division, after the son got his “entitlement” of 65% in her favor with 

the son getting around 15 to 25% of the above assets 

The son sought 25 % of the above assets and intervened seeking 

same in a number of ways including by way of accrued 

jurisdiction and a payment for quantum meruit. The wife 

supported the son’s claim 

The husband was a Vietnam War veteran called up just after he met the 

wife. The parties were 61 and 59 at trial and the son had worked 

on the farm since 17 years old. 

Just before the Husband and Wife were engaged the Husband’s father 

provided to the husband and his brother a tobacco farm for 40K 

purchase price and the brother’s paid for this using the proceeds 

of the crop they were growing on the farm. 

The parties had two children: the son now 35 years old and another 

child 32 years at trial. 
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Each party received some inheritances during the marriage and the 

Husband’s parents gifted some flats to him and his siblings during 

the marriage 

At trial there were a number of assets acquired over the years including 

two farms, a home and shares etc. The issue of crops and how to 

treat them; (discussed further on in this paper) was dealt with in a 

different manner to those cases discussed later. 

The asset list at trial that was agreed INCLUDED THE INCOME 

STREAM  

His Honour said of this: 

46 Under the heading “Income Stream from Property”, a number of items 

appear, such items totalling $580,502.00. In farming cases it is often 

difficult to determine how to treat harvested crops, growing crops 

and other items which are in the nature of stock in trade. In this 

case, the Court is comfortable with the approach adopted by the 

parties, given the desirability of obtaining a “snapshot” and the 

reality that, in the table set out above, as well as estimated income 

from produce, estimated expenses are also contained. As Counsel 

for the wife made clear in his written submissions, including these 

sums is one thing, determining contribution based entitlements to 

them, however, remains a separate and rather more vexed 

question.20 

The son’s claim in part was he was not paid enough. There were 

“wage books” and he got accommodation both before and after he 

married on farm. Additionally there was a period where he was 

“paying” “board” to his parents.  

                                                           
20 See Cuneo & Cuneo and Anor [2006] FamCA 158 at 46 
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There was extensive evidence from an accountant re the rate of rental 

and the court was able to determine a figure of moneys the son 

had received by way of “money, goods and or services”. The issue 

for the court was if that represented what the son should have 

received under appropriate award rates for either a Sugar 

industry award or an Engineers industry award for the period 

1987 to 2004. (The parties were growing cane) 

His Honour determined the son was not adequately remunerated (see 

discussion at paras 52 to 101) and determined that it would 

provide the son with a cash payment for quantum meruit. 

However the son’s claim by way of constructive trust and by way of 

section 79 (relying upon the decision of Dougherty V Dougherty 

(1987) 163 CLR 278) were rejected by His Honour. 

 

This judgment of Coleman J sets out at length why on the FACTS 

before him there was NO constructive trust made out for the son. 

See also GIUMELLI V GIUMELLI (1999) 196 CLR 101. 

 

Put simply there had been NO promises made to the son.  Nor was 

there an estoppell argument based upon the parents conduct. 

His Honour made it clear that if the law was otherwise every son and 

daughter in the land might seek to sue their parents. 

 

The writer has had the misfortune to have been briefed by a son in a 

case where the father and son in reality concocted a story to try 

and defeat the wife’s claim.  

That was not the facts of the case above and the son was found to be a 

truthful witness and indeed got a reasonable amount for quantum 

meruit. 
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LESSON  

If acting for a sibling; look for the promises made and evidence of 

this. Look also for conduct that is unconscionable on behalf 

of the parents but as Coleman J said at para 148; 

“Put simply, for the great bulk of the time the son worked for the parents and/or T 

Pty Limited, the arrangement was very satisfactory to him and for good reason 

was it so. It is not insignificant that, until very recent times, the arrangements 

which applied over the years were not suggested to be other than acceptable to 

the son in every financial and non financial way. It cannot be assumed that 

children assist parents without thought of gain, any more than the converse 

applied. The son in this case clearly helped his parents without such 

thoughts, as the parents helped him.” 

And His honour said this at para 190; 

“To the extent that it might be argued that the long term welfare of the son 

included the provision, during the joint lives of his parents or surviving parent, to 

settle property upon the son, the evidence fails to establish a rational basis for 

concluding any such obligation to have existed. The reasoning of the High Court 

in Dougherty supports such a conclusion. Realistically, if the husband and wife 

in this case had an obligation to provide property for the son in the interest 

of his long term welfare on the facts of this case, then there would be few 

parents, whether divorced or otherwise, who would not be susceptible to a 

similar claim. The evidence does not establish that the son’s claim is one of 

those “exceptional” claims which attracts the operation of the section.” 
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For an example of where there clearly WAS a promise see GIUMELLI 

V GIUMELLI (1999) 196 CLR 101 

 

WHAT HAPPENS WHEN A HOME IS BUILT BY HUSBAND AND 

WIFE ON ONE PARTIE’S PARENTS LAND?? 

 

BRANSDON & DAVIS & GILBERT (2007) FLC 93-328 
 This was just such a case 

The Husband and wife built their home on the wife’s parents land (a 

market garden amongst other things was conducted on the land) 

and on any view of the facts it is clear that the Husband and the 

wife paid significant sums of money and borrowed money to do 

so. 

The Husband asserted the land was a gift (it was in the Wife’s parents 

name) the wife and the parents said that all the payments 

including the building of the house were “rental”.  

The main thrust of this case was the issue of conflict of counsel acting 

for both the parents and the wife (who both instructed a Mr Isaac 

Brott) and when the conflict became apparent whether the trial 

judge at first instance took the proper course (counsel withdrew 

once the conflict became clear in evidence given by one of his 

clients) 
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However this case relies upon Giumelli v Giumelli (1999) 196 CLR as 

to the manner in which a trust can be established. The honourable 

Justice Carter heard the matter at first instance and her queries of 

counsel re the Husband “putting in more than two and six pence” 

to the building of the home; repeated by the full court of Faulks 

DCJ, Coleman and Boland JJ (at page 81,649) are a worthy read! 

The issue in these cases is always one of evidence establishing the 

intention at the time of the building of the home and evidence 

of representations made that would lead to an estoppel 

argument 

The simple lesson from these cases is to get the evidence and get it 

EARLY 

WAS THERE A PROMISE MADE? 

BY WHOM TO WHO? 

WHO was there WHEN IT WAS MADE? 

WAS THERE RELIANCE ON THE PROMISE TO THE DETRIMENT OF 

THE PARTY WITHOUT LEGAL TITLE 

WERE THERE ACTIONS or INACTIONS OF THE PROMISSOR that 

lead the PROMISEE to act in their detriment? 

WHO IS GOING TO BE ON AFFIDAVIT FOR YOU and WHAT CAN 

THEY SAY 

WAS IT “COMMON KNOWLEDGE” amongst whom? 

ACCOUNTANTS NOTES  

WILLS 
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This is the information you need NOT on the last day before the TRIAL 

but when you are advising at the start 

 

 

THE MORAL OF THE STORY SO FAR 

The above cases show that careful and full instructions from all 

witnesses and potential claimants are imperative before 

embarking on a course of intervention or claiming on behalf or 

against a third party in a Farming case or indeed in any case 

before the court. 

 

 

WHEN IS A FARM A FARM?  

THE RISE OF THE “HOBBY FARM” 

RAAB & RAAB 

2012 FMCA fam 1189 

The parties owned land known as the Eastern Block, the Corner Block 

and the Southern Block. 

The parcels of land were in a rural area and the parties farmed the land 

but worked off the land in other roles.  

The Southern Block had a lovely home on it that the parties had built 

and the Husband sought to retain the Southern Block and to 

“farm” it. 
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The case involved many issues including contributions and a difficult 

valuation dispute in regard to the value of each of the blocks. The 

valuation issue arose due to a wind farm project proposed to be 

built on the western edge of the property. The parties had reached 

a prior agreement and settlement that was aborted but curiously 

both referred to this in their material. 

 Both parties eventually conceded there were real issues in selling the 

East and Corner block due to a depressed market, the wind farm 

issue, lack of water and power on those blocks and any real 

infrastructure on them. The valuation expert’s views varied 

significantly on the effect of these issues AND on the value of the 

three blocks generally depending on whether they were sold as a 

whole or one by one. 

The Southern Block not only had the home on it; it had the only Water 

source and the only Power source. 

The other two Blocks were reliant upon the Southern Block for water.  

There was evidence regarding the costs to obtain power to the 

other blocks. There was no evidence regarding the provision of 

water. 

The Husband had worked in a blue-collar trade and the wife worked as 

a qualified businessperson. 

The parties had 3 children; one 11 years old and twins 9 at trial who 

lived with the Wife and had regular and extensive contact with the 

Husband by prior consent orders 
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The parties “share farmed” the whole of the land and the evidence of the 

Husband and the share farmer and missing funds was one of 

comment by the trial judge after extensive cross examination of 

the Husband and the share farmer See paragraphs 40 to 44 of the 

judgement.  In short the Husband and the share farmer had tried 

to hide funds from the wife. 

Whilst one major issue was the value of the properties (and that 

amongst other things was subject of an appeal that was settled 

out of court); a major issue at trial and the subject of the appeal 

was the issue raised way back all those years ago in MAGRAS. 

That is the issue of allowing one party to “retain the farm” at 

the expense and detriment of the other parties’ entitlement to 

a settlement. 

Ultimately at trial the trial judge determined that the Husband would be 

given the opportunity to retain the “Southern Block” as his 

evidence was he wanted to “farm” it (albeit with a reduced income 

due to the sale of the other blocks). It was the wife’s case this was 

not a viable proposition and that all the blocks should be sold 

together to achieve the highest and best price.  
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The trial judge determined that the Husband could support himself by 

farming the Southern Block and supplementing this with off 

farm income. The other blocks were to be sold and the wife was 

to receive the proceeds of same, but only upon their sale was the 

Husband to pay her further sums so that he got to keep the 

Southern Block. The Husband was given an election to decide if 

he would keep the Southern Block after the sale of the other 

blocks.  

The Wife’s evidence and expert evidence was that a sale of the other 

blocks was unlikely because of the Wind farm issues, and lack of 

water and power. There had been no sales in the past 12 months, 

as the market had dropped between 20 to 25%. 

The effect of the decision was that the wife had to wait to get any 

moneys at all from the marital property. On the other hand the 

Husband had the options provided to him to keep the Southern 

Block and pay the wife (only on the sale of the other blocks) or 

after the sale of the other blocks elect to sell the Southern Block 

and then pay the wife.  

 

The wife appealed the decision. The matter settled out of court 

The wife also appealed in relation to the “formulaic” approach taken by 

the court with respect to the valuations of the Blocks; despite the 

evidence of both valuers that one could not compare “ apples with 

oranges”. 
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However one main issue for the wife was simple enough; the 

Husband remained in the home on the South Block whilst the 

Wife with the children rented. She was not likely to receive 

any property settlement at all in the near or distant future 

despite the orders, as the other two blocks were well nigh 

impossible to sell. 

This meant that the desire of the Husband to “farm” (not the parties 

main source of income) took precedence over the wife’s legitimate 

claim for and her entitlement to and judgement for a property 

settlement. In reality the “terms” or “considerations as to the way and 

means by which property division should be effectuated” 21 were terms 

that meant the wife had no guarantee that she would get a 

payment within a specified time. Payment to her was entirely 

dependent upon the sale of the other blocks.  

Why did the consideration given to the “terms” take precedence over the 

legitimate expectation of the wife to an order providing her with 

some property? When one reads the judgment it appears that 

Her Honour was of the view the Wife had a good income and 

so could afford to wait. 

 The appeal grounds included that too much emphasis was placed upon 

allowing the husband to keep part of a “farm” that on the courts 

own determination would not provide him with a living without 

additional “off farm income” 

 

                                                           
21 See Lee Steere at 86,075 to 86,076 
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As the matter settled we are not to know what a full court might have 

done with this case. 

 

 

 

 

 

TIPS AND TRICKS  

 

1.  Farm “partnerships” “ trusts” or “Wife on payroll” arguments. 

Be aware of the legal reality. You simply cannot claim that a “wife” who 

is a partner, or a shareholder of a trustee company, or whom has been 

provided with “dividends” by a trust and then “loaned” same back or has 

received a wage for work on the farm DID NOTHING and is not entitled 

to argue a contribution under section 79(4) (a). 

See for instance; 

 IN THE MARRIAGE OF ANDREW MELDRUM DAWES V 

ELIZABETH WADE DAWES (1990) FLC 92-108 

 

Where the full court said at paras 54 and 55  

54. In relation to the finding that the amounts paid to the wife reflected the 
husband's efforts to minimise taxation rather than any genuine attempt to pay the 
wife remuneration appropriate to the work she performed, Mr Roth submitted, 
and we accept, that there was no direct evidence that, in arranging for the 
payment of a salary and Director's fees to the wife, the husband was motivated 
by a desire to minimise taxation by income splitting, nor was there any evidence 
of actual tax savings achieved in this way. However, there was evidence by the 
husband from which it might reasonably be inferred that that was his motivation 
and that tax savings were thereby achieved. We refer to his evidence (at p 269 of 
the Appeal Book) to the effect that the wife did not actually do significant work 
to earn her remuneration, and his further evidence (at p 267 of the Appeal Book) 
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to the effect that she was paid simply because she was the secretary of the 
Company and (inferentially) on the advice of his accountant. Thus it does not 
seem to us that his Honour mistook the facts in making that finding. 

55. In relation to that finding, however, we make the observation, which is not 
relevant to this particular ground but may well be relevant to other grounds with 
which we shall subsequently deal, that a party to proceedings in this Court 
cannot be allowed to have his cake and eat it too. If, during the course of 
the marriage, the party represents to the Commissioner of Taxation that his 
or her spouse is a partner in a business operated by that party, or is a bona 
fide employee of such a business and is paid a salary as such, that party 
cannot be heard to say, in subsequent proceedings in this Court, that his or 
her spouse was not in fact a partner or was not in fact a bona fide employee, 
as the case may be. That point was made by Goldstein, J. in Elias and 
Elias (1977) FLC 90-267, drawing upon the authority of such cases as 
Tinker v Tinker (1970) 2 WLR 331; Gascoigne v Gascoigne (1918) 1 KB 
223; and In Re Emery's Investment Trusts (1959) 1 Ch 410. We think that 
that is a very sound principle, and its enunciation by Goldstein, J. in Elias 
and Elias (supra) was given at least tacit approval by the Full Court in Lee 
Steere and Lee Steere  (1985) FLC 91-626  at p 80,078… 22 

  

 

 2 WHAT IS A “CROP” PROPERTY OR INCOME???? 

 

As stated by Coleman J in CUNNEO & CUNNEO & ANOR above23 this 

is a vexed question  

Young J dealt with the issue in MASSEY & MASSEY & ANOR (no 3) 

2007 Fam CA 1502.  

                                                           
22 In the marriage of Andrew Meldrum Dawes & Elizabeth Wade Dawes (1990) FLC 92-108 at paras 
54 and 55 per Lindenmayer, Strauss and Cohen JJ in a joint judgement 
23 See Cuneo & Cuneo and Anor [2006] FamCA 158 at 46 
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I have repeated the relevant paragraphs below for the reader’s 

convenience.  

The manner in which his Honour dealt with the crop proceeds (if 

realized) effectively dealt with the case in hand but it is clear that His 

Honour determined the crop WAS property and it appears he was not 

taken to the decision of Coleman J in CUNNEO; 

His Honour said this;  

 

“CROP VALUATION 
144. The recent history of crops produced from the farming lands is 
detailed in paragraphs 53-55 (inclusive) of the husband’s affidavit and I 
accept that evidence. The recent crop yield has varied substantially from 
its previous long-term average of between 1,500 and 1,800 tonnes of 
grain per annum. In the years 2002 and 2006 there was no crop as a result 
of the drought. In 2004 the crop totalled 300 tonnes and in the year 2005, 
it was 700 tonnes. It is the husband’s evidence, which I accept, that the 
very considerably lower yields in the years immediately prior to and post 
separation had an adverse impact on cash flow and that is reflected, in 
part, in the substantial increase in the liability to the Intervenor and most 
of the other continuing debts to financial institutions. 
145. Although there was no crop in two recent years and reduced crops 
in the other post separation years, the husband has sown a crop each year 
at a cost of approximately $50,000 per annum and I have no criticism of 
him for his optimism and planting of a crop and thus the costs and 
expenses lost as a result thereof are both understandable and part of 
farming life, but I will make no financial adjustment for such losses in 
this case. The husband sold a plough for $35,000 to offset the costs of 
planting the crop. 
146. In the current year the husband has planted crops on all of the 
farming lands except C property and they are to be harvested prior to 
Christmas. The expected yield is approximately 692.3 tonnes and, at a 
valuation of $400 per tonne, that is a total crop value of $277,200. That 
valuation was independently prepared by Mr N, Agronomist, and it is 
accepted by the parties. It excludes the crop on the M property which has 
been separately sold. 
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147. The husband and his partner will be required to undertake the long 
and heavy work in harvesting the crops. I have carefully read the further 
affidavit of the husband identifying that there are 700 acres under wheat 
and 2,800 acres of barley. The actual estimate of monies received will 
depend upon the number of bags of grain per acre and ultimately the price 
achieved on sale through the Australian Wheat Board or the Australian 
Barley Board. Currently the grain prices are at near to record levels. The 
husband estimated that the proceeds of sale should be no less than 
$301,000 or indeed as high as $454,000. That may be, I find, an 
optimistic outcome and generally I am required to accept the more 
conservative evidence of the independent expert given the current likely 
tonne(s) per acre. I balance my approach with the observation that the 
husband would know his crop better than any other person and it may 
well be that he is correct and that he receives a higher net dollar return 
than the independent valuation. If so, and I require the husband to fully 
account to all parties for the whole of the net proceeds received, then that 
will provide to him a very real opportunity to pay out the wife’s financial 
entitlement pursuant to these orders as soon as practicable and otherwise 
reduce his considerable liabilities. If there is a windfall or shortfall that 
must remain with the husband without a further approach to this Court. 
148. There may of course be, as is the nature of crop farming, certain 
events of nature that are both unforeseen and not able to be controlled 
such as storms, flood, frost and locust plagues. I do not speculate but 
currently all of the crop is in the ground and exposed to nature’s 
elements. It may be that a bank or other financial institution would lend 
against the crop(s) but one of the interesting aspects of this case is the 
proper classification of that crop as property, a financial resource or 
as income, or otherwise as a source of capital funds soon, but not 
wholly certain to be received. 
149. Counsel for the husband submitted that the proceeds of the crops 
are not property and should be separately identified as a source of monies 
to be received as income and used to reduce liabilities. Counsel for the 
wife simply treated those future proceeds of crop as property. 
150. I have separately identified the agreed proceeds of crop and treated 
them in such a way as they will be paid out in discharge of debt or court 
orders and my request would be that both the Australian Wheat Board 
and Australian Barley Board fully identify and disclose all sums to be 
paid to the husband or on his behalf. I would not regard it in the 
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commercial interests of the parties to have this matter return to Court for 
further hearing or adjustment on the receipt and payment of proceeds of 
the crops. The monies are to be calculated and paid by an Independent 
board and there should therefore be a proper accounting and disclosure of 
monies paid out pursuant to these orders. If necessary I authorise a sealed 
copy of these orders to be served upon each of the Independent boards 
and my intention is that both the wife and the Australian Taxation Office 
have a clear right and entitlement to a proper accounting and explanation 
of the monies payable upon the sale of the wheat and barley crops. 
151. I do not accept the submission of counsel for the husband that 
the future proceeds of sale of the crops should be treated as income. 
As at the date of this hearing they are “in the ground” and thus they 
are a tangible possession which are able to be valued, bought and sold 
and whose future proceeds are dependent upon a successful 
harvesting and sale. The receipt of monies is very likely but not yet 
certain. It is further dependent upon the continuing hard work and effort 
of the husband and his partner in the harvest and transport of crops. 
152. I have been unable to locate any reported case in this Court which 
discusses this issue, that is whether a crop in the ground and yet to be 
harvested could properly be classified as property, a financial resource or 
as income. I received no assistance from counsel in this regard. 
153. Section 4 of the Act defines ‘property’ as follows: 

“Property”, in relation to the parties to a marriage or either of them, means 
property to which those parties are, or that party is, as the case may be, entitled, 
whether in possession or reversion. 

In Halsbury’s 3rd Ed. Volume 3, para 541 property is defined as: 

“Property is that which belongs to a person exclusive of others and can be the 
subject of bargain and sale. It includes goodwill, trademarks, licences to use a 
patent, book debts, options to purchase, life policies and the rights under a 
contract. 

Property has always been given a very wide meaning by the legal system and 
this was acknowledged in Best and Best (1993) FLC 92-418 where the Full 
Court (Fogarty, Lindenmayer and McGovern JJ) said that the term property: 

“.... has always been treated generally in the law as a word of the widest 
connotation.” 
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154. In Duff (1997) FLC 90-217 an earlier Full Court held that the term 
property “should be given a broad and flexible interpretation and that 
was necessary to give effect to the intention of the Act”. 
155. Consistently with the above definitions the Court has always given 
the widest possible meaning to the concept of property and has not set 
limits on its powers under s 79. I record that, other than for an assertion 
made by counsel there has been no considered or logical argument 
submitted as to the treatment of these future crop proceeds. 
156. In Spiteri [2005] FamCA 66; (2005) FLC 93-214 a Full Court 
(Finn, May and Guest JJ) included the banana crop at an agreed value and 
as part of their assessment of the husband’s pre-marriage contributions. 
Likewise in this case the husband has made the contribution of preparing 
the land, sowing, growing and shortly he will harvest the crop and I have 
assessed the division of assets and a just and equitable order having 
regard to his sole contributions in that regard and properly balancing the 
costs of both planting and harvesting the crops. 
157. The Family Law Act and its Rules do not provide a definition 
of “income”. I have generally considered the definition contained both 
within Taxation legislation and within Halsbury’s Ed. Vol. 3 and it would 
appear that, whilst the cash receipt of the proceeds of sale of a crop 
could be deemed to be income from a business, the physical crop 
itself in the ground would not be so classified. 
158. I therefore restate my approach in that I will treat the agreed 
proceeds of harvesting of the crop as a separately identified asset 
from which some expenses are specifically to be deducted but 
otherwise the balance of income is available to discharge liabilities 
and these orders. On that basis I have therefore properly identified 
the husband’s sole farming and cropping contribution as a significant 
assessment factor in determining contribution in this case and prior 
to any adjustment as may be required for the s75(2) factors. 
159. I require the husband to sign all documents, do all acts and things 
and give full and complete authority and permission for there to be an 
ongoing and complete disclosure to the wife’s solicitors and to the 
Intervenor on all aspects of the proceeds and payments of both crops. 
160. Likewise this case has proceeded on the basis that all crops will be 
sold through these Independent Boards, and not otherwise sold by the 
husband, or on his behalf, privately. I will injunct the husband from 
disposing of any of his crops other than by fully documented sales to each 
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of those Independent Boards and such orders are necessary to give 
certainty to these orders and to ensure that the crop proceeds are paid as 
directed. I stress that the husband must be absolutely careful to sell the 
whole of the wheat and barley crops in the manner specifically ordered. 
161. I have made an allowance for the fuel and transport costs and other 
expenses of and associated with the total harvest in this year. I have 
concluded that the sum of $40,000 is appropriate. I have adjusted the net 
proceeds of money to be received upon the delivery and sale of both 
crops, and for the purposes of an accurate and properly identified pool of 
assets, I therefore will include the value of crops at $237,200 subject 
to the crop lien. 
162. In his further affidavit the husband identified a debt of $10,000 
owing to a firm of accountants. The husband gave evidence as to that debt 
which is the costs of the preparation of financial returns and taxation 
documents for a previous year. The original account rendered was 
$17,000 and that was reduced by court order to $10,000. I accept the 
husband has a responsibility for that debt and there is now a properly 
documented lien over the crop prepared by the husband’s commercial 
solicitors and which is exhibit “W4” in these proceedings. That debt must 
be paid by the husband and payment can be made as a priority from the 
receipt of the barley monies. 

VALUE OF CROPS 

163. On the basis of the reasons and approach set out in this part of the 
Judgment, and in summary, and for the purposes of the identification of 
assets for inclusion within the pool of assets, I have concluded as follows: 

o Wheat $56,800.00 
o Barley $220,400.00 

$277,200.00 

Less: 

 Crop lien $10,000.00 
 Costs of harvesting $40,000.00 

$227,200.00”24 

 

                                                           
24 See MASSEY & MASSEY & ANOR (no 3) 2007 Fam CA 1502 @144 to 163 
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OTHER TIPS AND TRICKS  

Please refer to the discussions and the power point presentation 

and see below!  

 

CONCLUSION 

 

“Farming cases” are theoretically to be treated no differently to other 

cases.  

However there is consideration given to the complexity of a farm being 

the source of income for one party in almost each and every case 

that I have seen  

The court will continue to grapple with that reality on a case-by-case 

basis. 

 

Fabian Dixon SC and I hope this paper has shed some light on a 

complex topic. 

 

 

Robyn Wheeler  

Foleys List 

Owen Dixon Chambers East  

Melbourne  



 
 
 

FARMING PAPER 
 

Gould v. Gould [2010] FamCAFC 197 
 
I have included this case as there will be farming cases which relate to the ability of a 
farmer to be able to continue farming the property after there have been Orders for a 
property settlement.  This was a decision of the Full Court which consisted of Justices 
Boland, Thackray and Crispford and was an appeal from the Family Court of Western 
Australia.  
 
In essence the trial Judge found that the assets were worth M$2.5 but should be divided 
57% to the husband and 42% to the wife.  At the time of the trial the farmer was 64 and the 
wife was 66 years old and worked as an administrative officer.  The parties were married in 
1973 and divorced in 2006.   The income from the farming operations had been quite 
small.  The trial Judge recorded that the husband was still farming and claimed that he 
was earning $294 per week.  Her Honour indicated that whilst the taxable income for the 
farm was “very modest, there were many tax advantages from the farming operation”.  
 The husband would be eligible for a pension in 2009.  The Judge noted that the husband 
wished to continue his farming operations as long as possible.  Her Honour also observed 
that the husband would retain four lots of land and could sell inherited land and discharge 
all his debts and have funds left to enable him to continue and run the home farm.  There 
was also a tree plantation on the farm from which the husband could and did receive an 
income. 
 
One of the grounds of the appeal was that the trial Judge erred in the exercise of her 
discretion at what was then known as the “fourth step” (note this was pre Stanford), by 
failing to take into account a relevant matter, namely the farming property to be retained by 
the husband was, “of marginal economic size” namely the failure to consider the effect of 
the proposed Orders.  
 
It was submitted on behalf of the Appellant at paragraph 87 that the Judge had : 
  “failed to properly explain how it was that the husband would have sufficient earning 

capacity to manage”.   
 
It was acknowledged that the value of the farming land had been agreed and therefore the 
valuer had not been called to give oral evidence.  It was also conceded at para .88 that 
the, 

 “ issue of what was in fact the capacity of the husband to operate the farm beyond 
the conclusion that it was of marginal size was not an issue that was addressed in 
the proceedings before her Honour”.    

 
There were a number of concessions that were properly made by Counsel, however his 
proposition remained that the trial Judge had not taken into account the fact that the 
applicant was and always had been a farmer and would not have sufficient income to 
support himself from the property as a result of this decision. 
 
Counsel for the respondent wife submitted that there had been agreement as to the value 
of the farm and that as the valuer was not called, therefore there was no reason for the 
trial Judge to have any regard to the opinion of the valuer concerning the “marginal 
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economic size” of the farm.  Counsel for the Respondent to the appeal also drew to the 
Court's attention to a line of questions which were put to the husband that he had been 
advised that he could earn $120,000 per annum in the event he allowed the farm to be 
used as a plantation, this would have allowed him to receive a substantial income without 
having to do back breaking work.  To this proposition the husband had given evidence as 
follows:  
 “Well, I look at it differently.  Money is not everything and I think to be doing what 

you like doing and  what you have been brought up to what you know and what 
ever, I think that means more to me.....than a heap of money”. 

 
Thus, Counsel for the wife showed the Court that although the husband wanted to 
continue to work as a farmer, even on the basis that this would be contrary to his own 
economic interests, and, that if he wished to continue to farm, there was a source of 
income available to him and the Order that he retain the farming property was entirely 
appropriate. 
 
The biggest flaw in the husband's argument was the evidence that did not support his 
proposition that the husband could not earn sufficient from the farm to maintain himself.   
  
It was also stated that it was necessary for the Court to take into account that whilst the 
Court would strive to ensure that a party retains an income earning asset, that prejudice to 
the other party associated with bringing about that state of affairs is a necessary matter for 
the Court to take into account.  The Court stated that there was no compulsion for the 
farmer to retain the farm if he considered it was uneconomic.  It was held that it was open 
for him to sell the entire property or portions of it in order to realise capital, and he  had an 
alternative source of income in the form of the plantation.   
 
Thus, the Full Court held that there was no merit in that ground of the appeal and that in 
this case it was highly desirable for there to be a “clean break” and that any outcome that 
involved them holding property jointly would have been likely to lead to further disputes 
and litigation.  It would not have been in accordance with s.81 .The Court dismissed that 
aspect of the appeal.  
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Preston v. Preston [2012] FCWA6 January 2012 
 
This was a decision of Chief Justice Thackray and I have included this in the cases as it 
deals with a situation where a farmer asserted that the cattle on the farm were leased from 
his father and therefore were not his and should not be included in the asset pool.  
 
The parties were married in September 2001 and separated in 2010.  
 
The husband sought a division of the net assets on the basis of 70% to him and 30% to his 
wife. 
 
It is also a case where one of the areas of dispute was the weight that should be given to 
the substantial initial contribution by the husband in the form of a farm.  However the 
ownership of some 40 head of cattle was in contention with the husband claiming they 
were leased from his father whilst the wife alleged they were owned by the farming 
partnership which the husband and wife operated.  There was also a question as to 
whether or not the stock value should be taken at the date of trial in circumstances where 
the evidence established the stock would increase substantially in value after the trial.  
From the evidence it was clear that the husband’s father, during the relationship, and up 
until the time of separation, had been prepared to provide financial and in kind assistance 
without expecting reimbursement, something that he was not prepared to do once the 
parties had separated. 
 
In asserting that the 40 cows belonged to his father the husband indicated that he owed 
his father some $36,000.00 pursuant to a cattle lease agreement being 9 annual 
instalments of $4,000.00.  This assertion was supported by the husband’s father. 
 
In support of this it was the position that in July 2002 the husband and his father signed a 
one page agreement whereby the husband agreed to lease the cows at an annual cost of 
$4,500.00.  The agreement, whilst being witnessed, was never stamped.  The agreement 
was to be for 3 years and was to be reviewed in July 2005.  The evidence was that the 
lease agreement was not reviewed and nor was it formally ever extended.  Perhaps more 
importantly there was no payment ever made under the lease. 
 
Another important factor was that there were no lease payments or any accrued liability in 
relation to the lease in the accounts of either the husband, the partnership or his father.  
 
The wife alleged that there was a “deal” that in receiving the cows the husband would be 
allowed to take hay from the father’s farm for a number of years. 
 
His Honour at paragraph 39 indicated that he accepted the wife’s evidence that there was 
never any discussion during the marriage about the lease or any accumulation of a liability 
pursuant to the lease.  He also accepted the evidence that when the parties were arguing 
on an occasion the wife enquired as to the husband’s father’s failure to give a wedding 
present to him, to which the husband replied “what about the cattle”. 
At paragraph 40 His Honour stated : 
 “On the balance of probabilities, I find the lease agreement masked the true 

arrangement and that, whatever his motivation, the husband’s father intended that 
the husband would acquire ownership of the cattle. 
In arriving at my decision I have taken the following matters into account :  
 No lease payments were ever made; 
 The absence of any mention of the accrued liability in the accounts; 
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 My finding that there was never any discussion of the existence of the alleged 
accrued liability after the husband had separated; 

 The lease was never reviewed or extended; 
 The strong inference drawn from the numbers in the husband’s own accounts 

that the cattle were treated by him as being his own.” 
 

Accordingly the cattle were taken as being part of the assets that were owned by the 
husband and the wife and included in the pool. 
 
This is also an interesting case to read to see how the Judge dealt with the large outlays 
that the husband’s father had made subsequent to separation which were claimed as a 
liability by the husband.  In essence His Honour found that he was not satisfied that it was 
ever intended that such expenditure would give rise to a liability other than for the 
purposes of the proceedings between the husband and the wife.   
 
His Honour’s decision was that the wife would receive 42.5% of the asset pool noting that 
in making that order it may be necessary for the husband to have to sell the farm in order 
to satisfy the decision. 
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Rendle v. Rendle [2013] FCWA48 
 
This is a case that comes out of the Family Court of Western Australia, indeed in relation 
to farming cases the Family Court of Western Australia is indeed an extremely ‘fertile 
ground’.  It is a decision of Crisford J. and relates to the owning of farming property, the 
presumption of advancement.  This involved a farm that had been in the family since 
approximately 1908.  The various generations had farmed the property. One of the issues 
was did the husband own the whole farm or did he have only a one third interest with his 
brothers.  
 
One of the arguments that was advanced by the Respondent husband was that there had 
been the need to formalise with care an agreement relating to restrictions on the husband 
selling the property “Redland” if it was transferred to him.  It was identified that a Trust was 
an appropriate instrument to distribute income and capital to family members. The solicitor 
who was retained in giving the advice gave a quote for legal costs involving the 
preparation relating to the same.   
 
Draft instructions were in fact prepared and sent to the solicitor for the preparation of the 
documents.  The draft instructions included the transfer of all the farm land to the husband 
and that the husband be prohibited from selling the farm land without first obtaining his two 
brother’s consent. One of the motivating factors for the transfer was so the husband’s 
father would be eligible for a Veterans pension. One of the brothers prepared a document 
titled ‘’Farm Transfer Planning’’ 
 
However, no formal agreement to this effect or any effect was ever prepared or entered 
into by the family or any of them during the relevant period.  Payments to the parents as 
set out in the draft instructions were never made.  
  
Approximately 1 year after the draft instructions had been given, the father signed 
transfers of the land relating to all the farm real estate holdings including pastoral leases.  
All of the land was transferred to the husband absolutely.  In addition a clear transfer of all 
pastoral leases to the husband  had to be obtained from the Minister.  
 
The husband took over the business of Rendle & Company in 1999 and the farming 
enterprise was then operated by him solely.  The husband’s father died in 2001, 
approximately a year before the husband met his wife. 
 
In 2004 in contemplation of the husband’s marriage to the wife one of the siblings, 
Matthew, prepared a document entitled “Farm Transfer Agreement”.  This was done after 
discussions with his 2 brothers and based on the earlier 1997 discussion document.  After 
some minor amendments a final ‘farm transfer agreement’ was prepared.  In 2004 the 
brothers say each signed the document in Matthew’s study.  The document had been 
photocopied.  The husband signed his name on the original and left the study, the two  
other brothers signed a document.  The original was left for the husband to collect upon 
return from his honeymoon.  
  
The Court was never provided with a signed copy.  When the husband returned from his 
honeymoon he picked up the agreement which were folded up, and presumed that he had 
collected the signed agreement.  Some years later in 2005/2006 the wife, in going through 
the paperwork, found the document and expressed her dislike of it to the husband.  She 
admits that she found a document but denied the document was a signed document.  
When the wife confronted the husband about the contents of the same she indicated that 
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he had advised that the agreement was a complete nonsense and that is why he did not 
sign the document.  The wife in the case consistently indicated that the husband advised 
that Redland was his and the document was a piece of rubbish.  The husband denied that 
he had ever said that the agreement was rubbish. 
 
Thus the scene was set.  
  
The wife’s case was based on what the husband had indicated to her that the farm transfer 
agreement was a nonsense, it was not valid and he had refused to sign it.   
 
In support of that fact was the evidence was that in July 2010 the husband used a portion 
of Redland to secure borrowed funds from the bank.  At that time he made representations 
to the bank that he was the sole registered proprietor of Redland.  This was even after the 
separation and after the wife had commenced proceedings.  The husband agreed that he 
did not initially in the relationship tell his wife about the brother’s interest in Redland and 
that he acted as if he was sole owner and the issue only came to light when the wife found 
the ‘farm transfer agreement’ created in 2004  In addition to this the husband stated that 
he solely owned Redland farm when he filed a Defence to a District Court claim the wife 
commenced against him for personal injuries.  In the Defence filed in November 2010 the 
husband said that it was still his view that he owned all the property, although he said that 
if anything happened to him his brothers would get a third each.  The brothers intervened 
in the Family Court proceedings. 
 
The wife maintained that the initial transfer to him was consistent with and supported by 
the presumption of advancement. 
 
At paragraph 38 Her Honour refers to the case of Calverley v. Green [1984] 155CLR242 
dealing with the equitable or beneficial interest in the property aligning with the legal title.  
(Cummins v. Cummins [2006] 227CLR278)  In such a case where a person seeks to rebut 
or qualify the presumption it is to be done, on the balance of probabilities, on the basis that 
the parent or parents did not have that intention.  Here the husband and his brothers 
sought to rebut the presumption of advancement.  This being the case, the onus is on 
them to prove the presumption has no application.   At paragraph 40 Her Honour stated : 
 “The matter is complicated here because the presumption of advancement relied 

upon by the wife seeks to exclude the husband’s brothers in the context of a 
farming property which, historically, has been “kept in the family” and “owned” by all 
siblings.” 

 
Her Honour indicated that as the husband initially held both the legal and beneficial title to 
one of the blocks as to a one third interest he also said at para 45 that he did not accept 
there was evidence to rebut the presumption his parents wanted him to retain the block for 
himself, likely by survivorship, given his work on Redland during those early years.  At 
paragraph 51 Her Honour held that the husband had said that when he farmed the 
property he owned 100% of it but if something happened to him his brothers would get a 
third each.  This was not entirely consistent with the planning document which appreciates 
the need to keep Redland in the family. 
Her Honour held that it was the husband who ran Redland, planned the running of 
Redland and spent money on Redland without any assistance or contribution from his 
brothers and that he held himself out as being the sole owner of Redland.  This was 
evidenced by the holding out by the husband, including to a financial institution, the District 
Court and to the wife. 
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In essence Her Honour held that he was not satisfied on the basis of the “farm transfer 
planning document” which was never signed or that the trust was ever formally or, indeed, 
informally, created.  At paragraph 62 at her conclusion Her Honour indicated as follows : 
 “The facts of this case are such that I am not satisfied that Laurence (the father) 

ever intended for Redland to be owned by anyone other than the husband.  I am not 
satisfied that the onus cast upon the husband and his brothers has been 
discharged.” 

 
This was also an interesting case in looking at the way Her Honour included post 
separation debts in relation to the running of the farm. 
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Nickson v. Nickson [2013] FCCA1798 
 
This is a decision of Judge McGuire which dealt with valuation issues concerning a 
farming property and the status of certain farm debts. 
 
In this case the parties had a long marriage, they being married in 1982 and separating in 
2010.  The Wife was seeking a 60/40 division of the assets whilst the Husband was 
seeking a 50/50 division. 
 
The issues that had to be determined by His Honour were as follows : 
 
1. What was the value of the farming property with particular reference to the commercial 

operation being undertaken on the property; 
2. The costs of reclamation of land occupied by the commercial operation; 
3. The status of various farming credits and whether or not the Wife should be 

responsible for any or all of those debts; 
4. Whether the Husband had wasted the value of the farm by his conduct post separation. 

 
The Wife in her argument to the Court indicated that a number of debts that were claimed 
by the Husband were seasonal in their nature and didn’t accurately reflect the financial 
position of the farming enterprise and should accordingly not be brought into account.  The 
Wife further argued that the property should be valued on an “as is” basis and that any 
claimed costs in relation to the reclamation of the commercial entity carried out on the farm 
should be disregarded.   
 
The Husband for his part submitted that there ought to be discounting of the farming 
property on account of the costs of the reclamation of the commercial entity which 
amounted to $165,000.00, and that there ought to be a 50-20% discount on the valuation 
of the property because of the financial position relating to the parties which would result in 
a forced sale.  
 
 The Husband’s position was that all current liabilities of the parties should be brought into 
account because they were legitimate debts and that the Wife was a party to the increased 
borrowings and that part of the borrowings were necessary  caused by a general downturn 
in the profitability of the farming business.  He further denied that any “wastage” had been 
undertaken by him and that he disposed of parcels of land prudently so as to consolidate 
the business.  Part of his case also was that he was in poor health and had no other 
relevant skills. 
 
The Wife relied on the evidence of a Mr V, a valuer and also relied on the evidence of a Mr 
P, a real estate valuer.  Mr P was a joint expert.  The Husband filed an affidavit by Mr W, an 
agricultural contractor which said the cost of the reclamation or rectification in respect of 
the commercial enterprise carried out on the farm property would be approximately 
$165,000.00.  Mr P argued that his valuation of the farm was “market value with vacant 
possession” and accordingly valued the farm at $1,382,000.00.  Mr P also agreed, when 
cross examined, that if the property was disposed of by way of a “forced sale” or “distress 
sale” that a discount of 15-20% would be appropriate.   
 
His Honour found that the market valuation was $1,382,000.00 and did not allow for any 
costs for reclamation but held that a forced sale would bring a decrease in the market 
value of 15-20%.  However in relation to the latter aspect His Honour found that it was the 
Husband’s preference to retain the property and that the Wife had suggested that there be 
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an allowance for the proper marketing of the property and that she was prepared to assist 
the Husband retain the farm by way of instalment payments. 
 
His Honour stated at paragraph 33 : 
 “These Courts dealing with Family Law matters are confronted daily with the 

proposed or necessary sale of property.  This does not ordinarily result in a reduced 
value on account of “forced sale”.  The orders of the Court contemplate a 
reasonable time for sale on an open market and so as to attract a ready, able and 
willing purchaser at market value.  I do not propose therefore to reduce the 
valuation.” 

 
In relation to the reclamation costs the Husband submitted that the licence to carry out the 
operation on the farm had requirements that such reclamation had to be carried out as a 
condition of the licence by the licensee.  Accordingly His Honour indicated that as this was 
what the Husband was asserting he bore the onus of proof, that onus being the standard 
set out in Section 140 of the Commonwealth Evidence Act. 
 
The Wife would not agree in respect of the alleged quantum of the costs or the necessity 
to carry out the work.  His Honour at paragraph 37 referred to the terms of the licence and 
stated : 
 “On completion of all operations, all equipment not required for final reclamation 

works and all plant and rubbish shall be removed from the site and the area left in a 
neat and tidy condition to the satisfaction of an inspector.” 

 
His Honour found that the obligation on the licensee was both progressive and final 
reclamation.  It was urged upon His Honour to disregard the quote for $165,000.00 which 
was prepared solely on the instructions of the Husband.  The Wife’s Counsel argued that 
the whole issue of reclamation was irrelevant and the liabilities had not crystalised over 
decades.  His Honour at paragraph 40 stated : 
 “On the balance of probabilities and considering the totality of evidence before me, I 

am satisfied there is a liability yet to crystalise in respect of the (enterprise).  I am 
satisfied that the cost of reclamation would be $165,000.00.  This liability sits on the 
land whether or not the Husband retains the farm.  On Mr P’s valuation evidence 
the liability would need to be factored into the purchase price and would effectively 
reduce the market value accordingly if the property were truly valued today “as is” 
which after all is the market value.” 

 
The argument then turned to a claim for $161,000.00 in relation to trade creditors.  This 
was broken down and approximately $143,000.00 was owed to agricultural suppliers.  The 
Husband had had the use and benefit of the farming property since the separation but he 
also had the responsibility for the farm management.  His Honour at paragraph 41 stated : 
 “… there have been seasonal harvests.  He has sold parcels of land.  I accept the 

submission of Counsel for the Wife that to simply attribute a debt to the supplier in 
such a quantum fails to take into account the “seasonal” nature of farming.  That is, 
should the application been heard at another time of the year, then the debt may 
well have been satisfied from recent proceeds of harvest or sale of stock.  In all 
those circumstances, and given the ongoing benefit to the Husband of the farm, I 
am of the view that justice and equity would not be served on the Wife by including 
this liability into the property pool.  To do so would impose on her an ongoing debt 
but not give her the benefit of “crops in the ground” or “fattening stock”. 

 
The next argument before His Honour related to the farm mortgages which had increased 



P a g e  | 10 
 
since the date of separation.  The Wife, through her Counsel, did, according to His Honour, 
concede that financial windfalls and losses should generally be shared.  The Husband 
states that he acts professionally and prudently and the evidence was that the Wife had 
been a signatory to the applications for loan increases.  His Honour at paragraph 44 
stated: 
 “I must consider that Mr Nickson has been a farmer all his working life and this has 

been a productive and at times successful family farm for generations.  I repeat my 
earlier comments in respect of the seasonal nature of farming when I determine not 
to include the current debt to the agricultural supplier.” 

 
The Wife urged His Honour not to include the debts as to the banker’s liabilities but asked 
His Honour to consider the matter under Section 75(2)(o) of the Act as negligent, reckless 
or wanton behaviour.  His Honour at paragraph 45 in relation to that submission stated : 
 “… on the basis of the evidence I accept that the Husband has worked hard on the 

family farm.  He has not recently come to farming.  The farm has been in the family 
for years.  I accept the evidence as to the seasonal factors and that this is 
traditionally a gamble and endurance for the farmer.  There are good times.  There 
are times that are not so good.  There are times that are simply disastrous.  This is 
the life of a farmer.  He borrows to survive.  He repays when the harvest is bountiful.  
Arguably it would be reckless or negligent for him to walk off the property simply on 
one or even more bad years.” 

 
His Honour did not make any adjustment under Section 72(2) as urged by the Wife.  His 
Honour’s decision was that the Wife should receive 55% of the property pool and the 
Husband receive 45%. 
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Milstead v. Richards & Anor. [2014] FCCA 13 
 
This is an interesting case and one that is worth reading from the point of view of how not 
to present a farming case.  It was a decision handed down by Judge McGuire on the 26th 
February 2014.  The case involved a de facto relationship and dealt with a number of 
issues,a discretionary trust, farming properties and enterprises, but it is  more important in 
relation to what His Honour said concerning the evidentiary difficulties that he faced in 
relation to this matter.  The case reiterates what was previously indicated about proper 
preparation for farming cases.  It dealt with a farming property in Tasmania. 
 
In dealing with the evidence that was presented His Honour, at paragraph 36 stated : 
 “Generally the Court is more assisted by forensic accounting evidence by an 

independent expert in matters involving Trust and Corporate entities and particularly 
where a party alleges misuse of bank accounts”. 

 
His Honour indicated that the onus of proof, as in all of these matters, rests with the party 
making a particular assertion of fact, reiterating that Section 140(1) of the Evidence Act 
1995 requires that facts asserted and relied upon by a party need to be proven on the 
balance of probabilities.   
 
One of the questions His Honour had to deal with related to a discretionary trust and 
whether or not Ms Richards (the Respondent) has affective ownership of the assets of X 
Pty Ltd as was argued by the Applicant, or  alternatively whether or not Ms Richards owed 
a fiduciary duty to the other beneficiary of the corpus of the trust, namely her sister as 
argued by the Respondents.  His Honour as paragraph 78 stated : 
 “These issues must be considered within the context of the following : 

i. A discretionary trust gives the trustee an unfettered discretion as to the 
allocation of trust income and capital within the range of beneficiaries; 

ii. Any beneficiary does not have any entitlement to any part of the trust property 
until the trustee distributes income and/or capital.  At best, a beneficiary has an 
expectant interest of a chose-in- action; 

iii. The appointer has affective control over the trust in that they may remove any 
trustee; 

iv. Nevertheless, the very nature of a trust denotes a fiduciary duty owing by a 
trustee to the beneficiaries.  That is the trustee does not have unlimited 
enjoyment of the trust property. 

v.  
His Honour refers to, at paragraph 79, to the case of BP & KS (2003) FLC93157 where 
Justice Warnick considered the powers and duties of a trustee of a discretionary trust.  
There is from paragraphs 80-88 a very interesting exposé of discretionary trusts and the 
control of such trusts. 
 
In essence His Honour indicated that he was satisfied on the balance of probabilities that 
the assets of X Pty Ltd as Trustee of the B Discretionary Trust should be included in the 
asset pool as being effectively in the hands of the Respondent.   
 
This case is also important from the point of view of demonstrating how the lack of proper 
evidence will be of little assistance to a Judge, and this relates particularly to the question 
of plant and equipment.  His Honour states at paragraph 104,  
 “These transactions involving plant and equipment give a perfect example of the 

lack of assistance often gleaned from bare and often complex financial transactions 
including profit and loss statements for companies and partnerships where it is the 
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function of the Court to do justice and equity between the parties pursuant to 
Section 79 or Section 90 of the Act in a realistic sense”. 

 “Consistent with much of the argument and many of the issues in this matter, I have 
been provided with no valuation of the plant and equipment now again in the 
possession of X Pty Ltd.  There is no current inventory in evidentiary form.” 

 
Similarly at paragraph 108 in relation to the costs of farming enterprises, His Honour 

stated: 
 “This argument is consistent with the strict mathematical approach taken by the 

Applicant when it best suits his case.  It is an unacceptable and naïve argument in 
respect of farming operations that it quite simply neglects to include the financial 
and labour costs of production … I must consider the reality of commercial farming 
enterprise and not just the gross receipts as urged upon me by the Applicant.  The 
gross returns do not represent profit.  costs of production must be taken into 
account”. 

 
At paragraph 109 His Honour stated : 
 “Again, this issue demonstrates the forensic failings in the Applicant’s argument.  

There is no evidence of there being any “(omitted) crop” whatsoever.  Rather the 
Applicant simply speculates as to one’s existence and value.  This is not evidence.” 

 
Thus one can see that His Honour was scathing, it would appear, of both the Applicant and 
the Respondent in the way that they presented the case concerning relevant issues that 
the Judge has to determine in deciding a property case.   
 
His Honour made what I consider to be some extremely relevant remarks concerning 
farming cases at paragraph 113 where he stated : 
 “(b) such an exercise does not do justice to the reality of management of a working 

farm.  Leaving aside the lack of valuation evidence or sales evidence it is obvious 
that any farming pursuit incurs costs of production.  To simply speculate, estimate, 
then add the proceeds of sale of stock or crops from historical recollections would 
surely not do justice to either the property pool or the contributions of the relevant 
parties.” 

 
Again, when dealing the necessity for valuations His Honour stated at paragraph 121 : 
 “I emphasise that “insurance value” and “market value” usually bear little 

resemblance in practice and it would have been a relatively simple exercise for the 
Applicant to obtain a market valuations and hence “prove” his assertions.   

 
Hence why I emphasise, when presenting farming cases, unless values are agreed, one 
can simply not assert without a proper evidentiary basis values of plant and machinery, 
values in respect of stock or crops and thus if you want to do the best by your client then 
these should be valued by a single expert so there can be no dispute and so the proper 
evidence is before a Judge who has to make a determination as to what is included and 
the value of the items in the asset pool. 
 



SOME POINTS FOR YOU TO CONSIDER 

 

1. BRIEF EARLY!!  Seriously this might save your client a lot of time 

and money. 

2. DISCOVER DISCOVER DISCOVER!!  

a) Check the set up of the farm. Is it a partnership company or 

trust or a combination  

b) Acquisition of property HOW and when acquired  

c) Do your title searches historical searches mortgage searches 

etc early as your client’s instructions may be totally wrong! 

d) Access to the farms accountants; get it early 

e) Is the farm viable Historic tax returns One little “joy “in farming 

cases might be that it is counter productive for the farmer to 

say the farm business has gone downhill since separation that 

might lead to the result the farmer never anticipated; a SALE! 

f) Who holds, owns WATER rights WATER IS PROPERTY AND 

IS LIQUID GOLD!  

g) ZONING is the land about to become the next “blossom park” 

subdivision?? 

h) Insurance policies Farmers seem to always have life insurance 

of some sort and many old early policies  

i) Crop insurance is the crop insured? 

j) Share farming is there a written agreement 

3. MAKE SURE YOUR EXPERT VALUER IS FULLY QUALIFIED local 

stock agent? Knowledge of the area? How well does the agent know 

the parties or one of them 

4. WHAT ARE THE EXPECTATIONS OF VARIOUS PARTIES AND 

WHY 

5. WHO OWNS THE STOCK PLANT AND MACHINERY 

6. REAL INCOME what does the farm pay for 

7. SUPBOENAS do them EARLY 

8. RECORDS e.g. rainfall, sheep sales 

9. FARM DEPOSIT ACCOUNTS 



10. ARE THE STOCK PREGNANT??? 

11. SHARES (wheat board, co ops, rice, etc) 

12. Self Managed Super Funds is there one? 

13.  Unlucky lets end it at 12! 

 

  

 

 
 


